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definition of political offense in international extradition." The dis- 
cussion will be opened by J. Eeuben Clark, Jr., the assistant solicitor 
of the Department of State. 



ADDEESS OF JIB. J. EEtJBBN CLAEK, JB., 
OF WASHINGTON, D. 0. 

Mr. President, and Gentlemen of the Society: Notwithstanding 
Sir Edward Clark's declaration that " the decisions of the American 
judges are the best existing expositions of the duty of extradition 
in its relations at once to the judicial rights of nations and the 
general interests of the civilization of the world," there are few 
branches of our law which present more unsolved and difficult 
problems than does the law governing matters of extradition, and 
of these problems none are more indefinite and complex and few 
have received less consideration and adjudication than those which 
are presented for determination when a fugitive pleads to defeat 
surrender that the offenses with which he is charged are political. 

Obviously the questions that may arise in connection with this 
matter may be divided roughly into two classes : first, those questions 
arising out of and affecting our international rights and obligations 
both under our extradition and other treaties and under the general 
rules of international law, — in other words, questions relating to 
the international aspect of extradition; secondly, those which have 
their source in the general principles of our constitutional law and 
concern only or chiefly the rights of civil liberty guaranteed by the 
constitution. Inasmuch as the text set for the present discussion 
seems broad enough to cover both phases of this subject, the present 
paper will, so far as may be, confine itself to a brief sketch dealing 
with certain phases of the second division named. 

It is a matter worthy of note that in spite of the deep-rooted feel- 
ing of the American people against surrendering political offenders 
to foreign governments, the Congress appears neither to have seen fit, 
nor deemed it necessary to lay down any statutory rules or regula- 
tions regarding this matter, but has left the question to be dealt with 
by the executive and the judicial branches of the government. The 
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sources, therefore, to which one must look for the principles govern- 
ing this question are, the extradition treaties themselves, the de- 
cisions of the judiciary, and the determinations of the executive. 

The matei'ials from which the present discussion must be built are, 
however, most scanty, there being scarcely a half score of political 
refugee cases upon which either the courts or the executive have been 
called to pass; and of these cases but one has reached the Supreme 
Court.^ Therefore, while in this paper it will be aimed to present, 
wherever possible, wliat is, or at least what seems to be the law, 
rather than to discuss what ought to be, yet it must be said that as 
few points of the law have been decided, it will be necessary to base 
the conclusions hereafter given upon cei-tain broad general prin- 
ciples that govern matters of extradition rather than upon adjudged 
cases determining particular points. It ought moreover to be said 
that the conclusions herein suggested, owing to this undetermined 
condition of the law, ar-e advanced rather as tentative proposals upon 
which to base debate than as mature and well-established propositions. 

The particular subject selected for present treatment may be ap- 
propriately dealt with under four heads: first, the nature of the 
defense raised when the fugitive pleads that the crime with which 
he is charged is political; second, the tribunal, judicial or executive, 
to which such a defense sho\;ld be addressed; third, the tribunal, 
judicial or executive, by which the siifficiency of this defense must 
be finally judged and determined; and fourth, a consideration of 
some of the essential elements which go to make up a political 
offense as those elements may be dra%vn from the language of the 
treaties, the decisions of the courts, and the determinations of the 
executive. 

I. The nature of the defense raised when the fugitive ■pleads that 
the crime with xvhich he is charged is political. 

(a) At the outset of the discussion I venture to suggest, merely, 
a question which perhaps lies at the base of this branch of the sub- 
ject: " Is the so-called ' political crime or offense ' (in the sense in 
vsrhich the term is here used) to be regarded as properly a crime at 

lOrnelas v. Ruin, (1895), 161 U. S. 502. 
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all, from the .point of view of international extradition ? " In other 
words, is not the so-called political crime internationally a neutral 
or colorless act to which no criminality does or can attach, and for 
this reason an act which is outside the purview of extradition 
treaties ? 

The question appears to he not without some difficulty. On the 
one hand, it may be urged that crimes classed as political are usually 
the more serious ones, such as normally are designated by the terms 
murder, arson, robbery, etc. ; that the acts as charged and committed 
are punishable in the demanding country as common crimes and the 
whole undertaking of the fugitive as treason; that in all cases in 
which the defense is raised the fugitive admits the commission of 
the acts charged; that the term itself "political crime or offense" 
is in words an admission that the act is a crime and that the very 
defense offered is that there should be no surrender because the 
crime committed is political ; and, finally, that, therefore, the defense 
that the crime committed was a political crime is really an excuse 
for, if not, indeed a justification of, the crime charged. 

It is not clear, however, that this disposes of the question. May 
it not he, in the first place, that the term " crime or offense " as 
used in this connection would better be understood as meaning " act," 
and that the real defense to extradition is that the act charged is not 
a crime at all since it is a political act? The following considera- 
tions give, perhaps, some color to this suggestion. First, interna- 
tionally the form of government of a state is inrmaterial. France 
the empire is the same France as France the republic, because the 
state never dies. Since, therefore, the form of government is inter- 
nationally immaterial, it would seem that internationally the acts 
producing the change in form are likewise immaterial; and since 
internationally the acts are colorless, must it not be concluded that 
they are not crimes? Moreover, it appears clear that political' 
" crimes or offenses " lack some of the elements of ordinary crimes. 
For example, the act will lack malice in the sense in which that 
term is used in criminal law, and it is not individual, — that is, the 
act is the act of the political party to which the individual belongs, 
the individual being merely the instrument (hardly the agent) by 
7 



■wlich the act is committed. The force of the latter suggestion is 
apparent where in a war between two nations, one man belonging to 
the force which has invaded the territory of the other shoots and 
kills one of the opposing force in battle. It can scarcely be said in 
such a case that although the one shooting has killed the other, that 
he has, therefore, committed murder ; the act was not personal, but 
political ; and such it would seem must be the status of a similar act 
committed in a stru^le between two contending political factions 
in a state. In such a case the act is the result of a political move- 
ment; it is not the act of the individual but of the party to which 
he belonged ; it is ordered and directed by that party ; and often the 
actor must commit the act or himself suffer punishment. That this 
view is tenable is strongly suggested in those cases in which, there 
having been two contending factions in a state, it is sought to extra- 
dite fugitives of the party previously in power, but overthrown by 
rebellion. Here it would seem clear that acts done to maintain the 
government would be acts of state, and as such no more properly 
crimes than the killing of a man in battle. 

It is therefore believed that a political crime or offense may 
perhaps be considered as not in any real sense a crime, within the 
meaning of international agreements for extradition. 

(b) A second question arising in connection with this branch of 
the subject may be stated as follows : " Is the defense that the crime 
charged is political in its character, a plea to the jurisdiction of the 
court or should it be classed as a plea to the merits ? " 

At first glance, the inclination is to consider that the plea is one 
in bar, going to the merits, — a plea that may perhaps be assimilated 
to the plea of confession and avoidance in civil matters. It is 
believed, however, that the plea should rather be regarded as a plea 
to the jurisdiction. 

However, before considering this question in detail, attention 
should be called in a preliminary way to the fundamental proposi- 
tion, which should be kept always in mind, that an extradition com- 
missioner, or judge acting as such, has, in extradition matters, only 
such powers as have been expressly conferred upon him by the 
statutes or by the extradition treaties; and that in a given case 
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Tinless he has authority specifically given by treaty or by statute, he 
has no authority or jurisdiction whatsoever.^ 

The following considerations, based upon this fundamental prin- 
ciple, seem to lead to the conclusion that the plea of political offense 
is a plea to the juris,diction and not to the merits. 

In the first place, as has been already suggested, if a political act 
is not deemed as between nations, a crime within the meaning of the 
extradition treaties, there would seem little doubt but that the plea 
which raises the question runs to the jurisdiction and not to the 
merits. The principle controlling such a case would seem to be the 
same as that which would be invoked if a fugitive were- arrested on 
a charge of murder and the demanding government should submit 
to the commissioner evidence showing that the murder, so-called, 
with which the fugitive was charged was the MUing of a man in an 
actual battle during a war between two nations. In such a case it 
would appear that the commissioner should dismiss the proceedings ; 
and the duty so to do would arise, not because such a defense would 
be a plea of justification, but because the act charged did not, imder 
our jurisprudence, constitute the crime of murder; it being clear that 
the crime charged in extradition proceedings must, under the authori- 
ties, be a crime within the meaning of our own jurisprudence.' If 
a "political offense" be of this nature, the same rule would of 
course apply. 

Again, it seems to be a settled principle of our law that there is 
no authority to surrender a fugitive unless the crime with which 
the fugitive is charged is specifically included among the extraditable 
crimes specified by treaty.* But if crimes not specifically included 
can not be considered as being within the treaty and so are not extra- 
ditable crimes, a fortiori crimes which are specifically excluded from 
the operation of the treaty can not serve as the basis of an extra- 

2in re Vmdervelpen, (1877), 14 Blatch. 137. 

s4 Op. Atty.-Gen. 330; In re Adutt, (1893), 55 Fed. 376; Cohn v. Jones, 
(1900), 100 Fed. 639; In re Frank, (1901), 107 Fed. 272; Be)tson v. MoMahon, 
(1887), 127 U. S. 457; Grin v. Shine, (1902), 187 U. S. 181; Wright v. Senkel, 
(1902), 190 U. S. 40. 

<6 Op. Atty.-Gen. 85; id. 432; and see Terlinden v. Ames, (1901), 184 U. S. 
270; Ex parte M'Oabe, (1891), 46 Fed. 363; Ex parte Dos Santos, (1835), 2 
Brock. 493, Fed. Cas. 4016; U. S. v. Watts, (1882) 8 Sawy. 370. 
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dition. But the fact that a crime charged is not -within the treaty, 
under the rule as to the limitations of the commissioner's jurisdic- 
ion already stated, obviously nms to the question of jurisdiction, 
and this would seem to apply to the political offense, because spe- 
cifically excluded, as well as to some other ^offense because not 
specifically included. 

Again it is believed to be well established that the question whether 
or not the circumstances set forth in the complaint constitute the 
crime charged therein, within the meaning of the language of the 
treat}"^, is a question running to the jurisdiction of the commissioner 
and not to the merits. This statement is based upon the proposi- 
tion that although upon habeas corpus a court reviews only those 
questions which affect the jxirisdietion of the commissioner and the 
question whether or not he had legal evidence before him upon which 
to base his decision,^ yet the courts, acting iinder this rule, do deter- 
mine upon habeas corpus whether or not the offense charged and 
made out by the evidence is within the terms of the treaty.® This 
principle has been repeatedly applied by the courts where, upon 
writs of habeas corpus and certiorari, they have determined whether 
or not the facts set forth in the complaint and in the accompanying 
depositions, constituted embezzlement,'^ assault Avith intent to commit 
murder,® or forgery." 

It would seem, thei'efore, that the question as to whether or not 
the act charged was a crime covered by the treaty, which, it would 
appear, is the question to be determined whenever the defense of a 
political offense is raised, is, under the principles governing the 
cases, like the detei-mination of the qxiestion Avhether or not the acts 
charged constitute the precise crime charged in the complaint, and 
therefore that a plea raising this issue runs to the jurisdiction and 
not to the merits. 

= /« re Stvpp, (1875), 12 Blatehf. 501; Oinelas v. Rviz, (1895), 161 U. S. 502. 

«;rt re Cortes, (1S89), 136 U. S. 330; In re Reiner, (1903), 122 Fed. 109; 
U. S. V. Piaza, (1904), 133 Fed. 998. 

'/?i re Frank, (1901), 107 Fed. 272; In re Grin, (1901), 112 Fed. 790; Grin 
V. Shine, (1902), 187 U. S. 181; In re Reiner, (1903), 122 Fed. 109; Ex parte 
Ronchi, (1908), 164 Fed. 288. See In re Roice, (1896), 77 Fed. 161. 

s U. S. V. Piaza, (1904), 133 Fed. 998. 

"In re Bettson, (1888), 34 Fed. 649; Benson v. McMahon, (1887), 127 U. S. 
457; In re Adiift, (1893), 55 Fed. 376. 
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The question should not be dismissed, however, without consider- 
ing the language of the treaties, though unfortunately but little can 
be gained therefrom owing to the loose and, at times, inartistic word- 
ing of the provisions. The treaties read variously, as follows : that 
nothing therein " shall be construed to extend to crimes of a political 
character ; " ^* that they " shall not apply to (crimes) of a political 
character ; " ^^ that they " shall not be applicable to persons guilty 
of any political crime or offense or of one connected with such crime 
or offense; " *- that the provisions of the treaty " shall not be applied 
* * * to any crime or offense of a purely political character ; " ^' 
that the treaty " shall not be applied, in any manner, * * * to 
any crime or offense of a political character;"^* that they "shall 
not apply to any crime or offense of a political character or to acts 
connected with such ci'imes of offenses;"^® that "the provisions of 
this convention shall not import claim of extradition for any crime or 
offense of a political character nor for acts connected with such crimes 
or offenses; " ^"^ that " extradition will not be granted " for political 
crimes ; ^'^ and that " extradition shall not take place " where the 
crime or offense charged shall be of a purely political character.^^ 

As -will be noted from these extracts, the expression most generally 
used, is that the treaty " shall not apply " to crimes of a political 
nature, — an expression which would appear equivalent to a specific 
exclusion of political offenses from the operation of treaties, thus 
supporting the assumption already made above. 

In the light of these various considerations it would appear not 

10 Baden, Extradition Convention, 1857. 

"Haiti, Treaty of Amity, etc., 1864; Italy, Extradition Convention, 1868. 

12 Belgium, Extradition Convention, 1901 ; Guatemala, Extradition Treaty, 
1903; Luxemburg, Extradition Convention, 1883; Nicaragua, Extradition Con- 
vention, 1907; San Marino, Extradition Treaty, 1908. 

13 France, Extradition Convention, 1843. 

n Austria-Hungary, Extradition Convention, 1856. 

18 Netherlands, Extradition Convention, 1887 ; Ottoman Empire, Extradition 
Treaty, 1874; Haiti, Extradition TreaJty, 1905; Salvador, Extradition Treaty, 
1876. 

"Spain, Extradition Treaty, 1908; Portugal, Extradition Treaty, 1908. 

1' Argentine, Extradition Treaty, 1896; Brazil, Extradition Convention, 1898; 
See Switzerland, Extradition Treaty, 1900. 

18 Mexico, Extradition Treaty, 1899. 
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unreasonable to regard the plea that the crime charged is a political 
act as a plea not to the merits but to the jurisdiction. 

(c) A third phase of this branch of the discussion relates to the 
burden of proof and the amount of evidence necessary, under the 
plea that the act charged is political. 

As a preliminary matter to a discussion of this point, it should be 
said that the proceedings before the extradition commissioner are 
not in any proper sense of the term a trial of the accused upon the 
charge preferred.^** The extent to which this principle has been 
carried is suggested by the fact that at one time it "was ruled that 
the defendant might not at the hearing be a -witness in his own 
behalf,-** though the courts have since refused to regard this as a 
correct principle and now uniformly permit the accused to testify in 
his own behalf. ^^ However, acting upon the same general principle 
the courts still refuse to permit the fugitive to offer in evidence the 
depositions of witnesses in his behalf,^^ although, under express 
statutory authority, such is the kind of evidence upon which he may 
be committed for surrender. By a further application of the princi- 
ple the courts refuse to grant the fugitive any considerable privilege 
in the matter of continuances ^^ although very lenient in this regard 
with the demanding government.^* These rulings are all to be 
justified upon the principle that in his appearance before the com- 
missioner the fugitive is in no sense on trial, but that he is merely 

liEx parte Van Aernam, (1854), 3 Blatchf. 160; In re Wadge, (1883), 15 
Fed. 864; Benson v. Mcilalion, (1887), 127 U. S. 457; In re Macdonnell, (1873), 
11 Blatchf. 170. 

20 /» re Dugau, (1874), 2 Low. 367. 

21 /n re Farez, (1870), 7 Blatchf. 345. See In re Kelly, (1885), 25 Fed. 268; 
Act of 1882, 22 U. S. Statutes at Large, 215. 

22 In re Wadge, (1883), 15 Fed. 864; In re Luis Oteira y Cortes, (1889), 136 
U. S. 330, 336. 

28 Jji re Wadge, (1883), 15 Fed. 864; and see cases cited under note 24 below. 

2«/n re Colder, (1853), 6 Op. Atty.-Gen. 91; In re Farez, (1870), 7 Blatchf. 
345; In re Macdonnell, (1873), 11 Blatchf. 79, 100; Rice v. Amies, (1900), 180 
U. S. 371, 376; and see generally on the question of continuances, In re Beinrioh, 
(1867), 5 Blatchf. 414;. /w re Ludung, (1887), 32 Fed. 774; In re Wadge, (1883), 
16 Fed. 332, s. c, 15 Fed. 864; Plugge and Barton, (1889), 1 Moore on Extradi- 
tion, sec. 273, and In re Tliomas Barton, (1889), op. <At. 
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undergoiBg a preliminary examination for the purpose of deter- 
mining whether or not he shall he placed upon trial. 

Again, the treaties provide for the surrender of a fugitive upon the 
presentation of such evidence against him as -would justify his appre- 
hension and commitment for trial if the crime had been committed 
■within the jurisdiction in which he has taken refuge. The statutory 
provisions governing this matter are framed in harmony with this 
idea. Manifestly under such provisions the action of the magistrate 
in committing for surrender may be assimilated to the bringing of an 
indictment by a grand jury and so the proceedings before the magis- 
trate might in the main have reasonably been regarded as governed 
by the same principles that control the grand jury in matters relat- 
ing to the nature and amount of evidence necessary in such cases. 
But the courts have not taken this view, and the general principle 
of the grand jury procedure has been much modified. Indeed in 
some of the early cases the courts went so far as to hold that the 
amount of evidence which the demanding government must offer, 
must be such as would warrant the conviction of the accused if he 
were actually on trial in this country.^" But later, the courts, per- 
ceiving that in applying such a rule they not only put upon a de- 
manding government a biirden which usually could not be success- 
fully met and that therefore they were defeating the very purposes 
of extradition treaties, but perceiving also that they were invoking 
a principle which was contrary to the express provisions of the 
treaties themselves, repudiated this doctrine, and now uniformly 
hold that it is only necessary for the demandiag government to show 
probable cause to believe the fugitive guilty of the crime charged in 
order to be entitled to his surrender. The meaning of probable 
cause in this connection has been defined by Judge Morrow to be 
" such evidence of guilt as would furnish good reason in a cautious 
man, and warrant him in the belief, that the person accused is guilty 
of the offense with which he is charged," *® and this view of the 

25 /n re Heinrioh, (1867), 5 Blatchf. 414, following and relying upon In re- 
Koine, (1853), 3 Blatchf. 1; In re Risch, (1888), 36 Fed. 546. 

28 /« re Eeeta, (1894), 62 Fed. 972. See In re Faree, (1870), 7 Blatchf. 345; 
Benson v. MoMahon, (1887), 127 U. S. 457; In re Neely, (1900), 103 Fed. 631. 
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law was expressly approved by the Supreme Court in Ornela-s v. 
Ruiz." 

It seems sufficiently apparent from these observations that the 
burden of proof, — that is, the burden of establishing all necessary 
allegations — rests as to the merits upon the demanding government, 
which must make out a prima facie case against the accused. How- 
ever, inasmuch as under the principle just stated, the pi'oceeding 
before the commissioner is not a trial, but is a mere preliminary 
examination to determine whether or not the accused shall be sur- 
rendered to be placed upon trial, it is not necessary for the demand- 
ing government to establish the guilt of the accused and the burden 
placed upon the government is satisfied when it has shoAvn that there 
is probable cause to believe that an extraditable crime has been com- 
mitted and that the accused has committed it. Considered with 
reference to the proceedings before a gi-and jury, in which the sus- 
pected party has no right either to appear personally or by attorney 
or to offer evidence, the privileges accorded a fugitive in extradition 
cases appear not only to extend to him every constitutional right, 
but to be in reality most liberal. 

However, where the defense offered to extradition runs not to the 
question of the giiilt or innocence of the accused (which under any 
view must be left for decision to the tribunal before which the 
fugitive is to be tried), but on the contrary goes to the matter of 
the right or jurisdiction of the commissioner to pass upon the ques- 
tion of the surrender of the accused for his trial, the general prin- 
ciples as above set forth, while of much significance, can not be re- 
garded as wholly controlling; since, obviously, in most cases a defense 
running to the jurisdiction of the committing magistrate would not, 
even if it could be offered upon the trial, be a defense to the merits. 
This seems clearly apparent in the case of the jurisdictional question 
regarding the political nature of the erinie, because for a fugitive 
to admit \ipon trial, as he does in such cases at the hearing before 
the commissioner, that he committed the crime complained of and 
that he did so for the purpose of overthrowing an existing govern- 
ment would in many instances be to plead guilty, not only to the 

27 OnieZas v. Ruiz, (1895), 161 U. S. 502, 512. 
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crime charged, but to the crime of treason also. It would seem 
therefore that as to this plea of political offense as well as to all 
other pleas to the jurisdiction, there should be given to the fugitive 
opportunity, much beyond that which he is accorded upon matters 
running to the merits, fully to present to the committing magistrate 
his matters of defense. 

In the case of political offenders the defense to be offered would, 
of course, be very simple in cases, for instance, such as those of the 
English regicides ; but usually the problem is much more complex, 
since not infrequently the case that could be presented by the de- 
manding government would bear on its face no indication that the 
crimes charged arose out of or were in any way connected with 
political movements or uprisings. In such cases the problem is 
difficult indeed, and it is in connection with such cases that the ques- 
tion of the burden of proof, in the sense of the burden of 
establishing the political or nonpolitical nature of the crime, becomes 
fundamental. 

This question may be appropriately considered, first, with refer- 
ence to the general rules of practice that govern in matters of pleas 
running to the jurisdiction ; and secondly, with reference to the rules 
that may be deduced from the language of the treaties. 

First, concerning the general rules of practice. It would seem, 
under the rules governing procedure before our courts, s6ate and 
federal, that when the demanding government sets forth in its 
complaint, supported by proper affidavits, facts which prima facie 
show a case under the jurisdiction of the commissioner as that juris- 
diction is defined by statute and by treaty, that it has shown as to 
the jurisdiction all that is necessary to entitle it to the surrender 
of the fugitive for trial. The government has up to that point 
established its case. If now, there are facts or circumstances dehors 
the record as thus presented by the government which would defeat 
that jurisdiction so made out, it is obviously necessary that they 
should be brought to the attention of the commissioner, by the fugi- 
tive who would take advantage of them. Moreover, in presenting 
them to the commissioner the fugitive would of necessity aver their 
truthfulness and assert their sufficiency. It appears to be funda- 
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mental in. the law of pleading as applied to pleas running to the 
jurisdiction that he who avers a fact as true has the burden of estab- 
lishing it, and if he fails to establish it, the pleading in support of 
which the fact is cited, fails also. If therefore the fugitive fails 
in establishing the facts averred in support of his plea that the crime 
with which he is charged is political, his plea must fail, and the com- 
missioner must then take jurisdiction and go forward upon the 
merits. In this connection it must be again suggested (since the fact 
is often overlooked or forgotten) that the commissioner takes juris- 
diction to pass not upon the guilt or inmcence of the accused, but 
merely upon the question whether or not the accused shall be placed 
upon trial for the crime charged. It seems clear, therefore, that 
while in this plea to the jurisdiction the burden of going forward 
with the evidence may in the course of the hearing shift from the 
fugitive to the demanding government, the burden of establishing 
the plea will always rest where it first lies, upon the party making 
the positive averment that the crime is political.^® This would 

28 In the course of the discussion upon this phase of the subject, a question was 
raised at the meeting as to whether or not under the general rules of practice, 
the proposition that the burden of establishing the -want of jurisdiction was upon 
the one pleading it, was sound. The following note collects cases of interest in 
connection with this question: 

In Gould's Pleadings it is stated, p. 22 (fifth edition), that "as to the mode 
of pleading to the jurisdiction there is an essential difference to be observed, 
between a plea to the jurisdiction, in a court of limited, and one of general 
jurisdiction : in a court of the former class it is suflScient to plead negatively — 
i. e., to show, by proper allegations, tliat the court has not jurisdiction: whereas 
in a superior court it is necessary, both at law, and in equity, — and as well in 
in criminal as in civil cases, not only to show that the court has not jurisdiction; 
but also to point out specially some other court which has it." [Citing and 
relying upon Orispe v. Viroll, Yelv. 13; Earl of Derhy v. Duke of Athol, 1 Ves. 
202; Bishop of Sodor v. Earl of Derhy, Earl of Derly v. DuTce of Atliol, 2 Ves. 
337; Doe ex diniiss. Rus,t v. Roe, 2 Burr. 1046; Tlie King v. Johnson, 6 East 683; 
Uostyn V. Fabrigas, 1 Cowp. 161; Rea v. Hoyden, 3 Mass. 23.] And see Sec. I, 
Ohitty's Criminal Law, p. 437, citing authorities; Chitty on Pleading, p. 456*. 

The rule at common law seems to be as stated by Gould. 

The rule under our federal procedure is stated by Bates, Federal Equity Pro- 
cedure, § 252, Burden of Proof upon the Issue of Jurisdiction, as follows : 

"When the plaintiff in his bill avers the jurisdictional facts in conformity to 
the constitution and laws of the United States, the jurisdiction must be taken 
aa prima facie existing; and if the defendant desires to object to the jurisdiction. 
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appear to dispose of the seemingly, erroneous contention ■whicli is 
sometimes made in political refugee cases, that the fugitive has 
merely to raise a doubt as to the jurisdiction, whereupon the burden 
of establishing jurisdiction is placed upon the demanding government. 
SeconcBy, the rule as U mwy he deduced from the treaty provisions. 
It should be observed in connection with this phase of the discussion 
that undue importance must not be placed upon the mere language 
of the treaties, for it is a thoroughly established doctrine of our courts 
that extradition treaties are to be interpreted broadly and liberally, 

the burden is upon him to both allege and prove the facts which are relied upon 
to defeat the jurisdiction [citing Sheppard v. Oraves, 14 How. 505, 517; Foster 
V. Cleveland, G., C. and St. L. By. Co., 56 Fed. 434; Vational Masonic Aeo. Ass'n 
V. Sparlcs, 83 Fed. 225] ; and, under the Act of 1875, the defendant must show 
by proof to 'a legal certainty' that the suit does not really and substantially 
involve a dispute or controversy within the jurisdiction of the court." [Citing 
Banp V. Edmunds, 116 U. S. 550, 556; Deputron. v. Toung, 134 U. S. 241; Wet- 
more V. Rymer, 168 U. S. 115, 128. In the last case the court said; "Applying 
the law as heretofore stated by this court, in the cases cited, that a suit cannot 
be properly dismissed by a Circuit Court as not substantially involving a con- 
troversy within its jurisdiction, unless the facts, when made to appear on the 
record, create a legal certainty of that conclusion, we conclude that, in the 
present case, the want of jurisdiction was not made clear, and that the evidence 
before that court did not warrant a dismissal of the action for the want of juris- 
diction."] 

In Sheppard v. Graves, (1853), 14 How. 505, 510, Mr. Justice Daniel said: 
" With respect to the exception taken to the ruling of the District Court, as to 
the obligation of the defendant to prove his averment of the plaintiff's residence 
in the State of Texas, and not of Louisiana, as set forth in the petition, were 
the decision of this question deemed requisite here, we should say that the true 
doctrine applicable to the question is this: that although in the courts of the 
United States it is necessary to set forth the grounds of their cognizance as 
courts of limited jurisdiction, yet wherever jurisdiction shall be averred in the 
pleadings, in conformiiy with the laws creating those courts, it must be taken 
prima fade as existing, and that it is incumbent on him who would iinpeach 
that jurisdiction for causes dehors the pleading, to allege and prove such causes; 
that the necessity for the allegation and the burden of sustaining it by proof, 
both rest upon the party taking the exception." 

In the next case following, involving the same parties and the same issues, 
Mr. Justice Daniel said: "The plaintiff having averred enough to show the 
jurisdiction of the court, and nothing having been adduced to impeach it, that 
jurisdiction remained as stated, and the plaintiff could lose nothing by adducing 
either imperfect evidence, or no evidence at all, in support of that which clearly 
existed, and which he, under the circumstances, could not be called on to sustain." 
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rather than narrowly and technically.-* The general purpose and 
intent of a treaty provision as viewed from the entire object of the 
treaty, should be looked to in reaching an understanding concerning 
the meaning of the provision, rather than the mere language in which 
it is framed. This fundamental canon of interpretation is often lost 
sight of. For example, it has been vigorously contended^" that, 
with reference to the tribunal before which the fugitive should plead 
his defense, there was a fimdamental difference between the pro- 
vision of the extradition treaty of 1870 with Salvador under which 
the question of the political nature of the crimes charged was deter- 
mined in the Bzeta, case by Judge Morrow acting as committing 
magistrate, and the provisions of the extradition treaty of 1887 with 
Russia under which, it was argued, this question could only be 
passed upon by the executive. And yet when the whole of the 

These opinions of Mr. Justice Daniel have been cited and followed in a number 
of cases. See Foster et al. v, Cleveland, etc., Ry. Co., (1893), 5C Fed. 434; 
Adams v. Shirk, (1902), 117 Fed. 801; Yooum v. Parker, (1904), 130 Fed. 770; 
Hunt V. N. Y. Cotton Exchange, (1906), 205 U. S. 322; and see the dissenting 
opinion of Judge Knowles in Betoitt ▼. Story, (1S94), 04 Fed. 310, 523. 

In Poster et al. v. Ckvelmtd, etc., Ry. Co., supra, the court said: "Before 
the Act of 1872 (Rev. St., § 914), beyond doubt, where jurisdiction of the courts 
of the United States was alleged, the burden, both of allegation and proof, rc.ited 
upon whomsoever would defeat it. Sheppard v. Graves, 144 How. 505. By the 
laws of New York, Ohio, and some other states, adopted by this statute, such 
allegations must be made in the answer. Draper v. Springport, 15 Fed. Rep. 
328; Refining Go. v. Wyman, 38 Fed. Rep. 374. If these statutes changed the 
form, mode, and time of such pleadings, they did not obviate the necessity, nor 
alter the burden, of proof. Bartog v. ilemory, 116 V. S. 588, Sup. Ct. Rep. 
521; Refining Co. v. Wyman, 38 Fed. Rep. 574." 

In the recent ease of Bunt v. K. Y. Cotton Exchange, supra, Mr. Justice 
McKenna speaking for an undivided court, commented upon this principle as 
follows*: "On the issue presented by the plea [to the jurisdiction] the burden of 
proof was upon the appellant [the defendant], and he wiis required to establish 
by a preponderance of the evidence that the amount involved was less than the 
jurisdictional amount. Sheppard v. Graves, 14 How. 504; ire/»iore v. Rymcr, 
109 U. S. 115; Gage v. Pumpelly, 108 U. S. 164; Adams v. Shirk, 117 Fed. Rep. 
801." 

20 Benson v. McMahon, (1887), 127 U. S. 457; Grin v. Shine, (1902), 187 
U. S. 181; In re Herres, (1887), 33 Fed. 165; In re Seeley, (1900), 103 Fed. 
626; In re Grin, (1901) 112 Fed. 790. 

30 See record in Rudovih case, 1908, Commissioner Foote, Chicago. 
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treaties and their provisions are looked to, it may well be doubted 
that any such difference on this point was ever intended or contem- 
plated by those negotiating the treaties.^^ 

With this general principle of broad and liberal interpretation in 
mind, the following observations may be made upon the language of 
tlie ti'eaties, Avith, however, one further preparatory remark, — that 
the general purpose of the political clause in extradition treaties 
appears to be to provide against the surrender of political refugees 
for punishment for political crimes. 

A considerable number of our extradition treaties''* contain no 
provisions that might be fairly construed as suggesting any rule at 
all regarding the burden of proof in establishing the political or non- 
political nature of the crime charged, and the question in extradition 
under these treaties must be left for determination in accordance 
with the general rules governing pleas to the jurisdiction. In these 
treaties it is merely specified that the provisipns shall not be applied 
or that they shall not be applicable to crimes or offenses of a political 
character. 

The language of others of the treaties '^ seems, however, to con- 
tain a direct intimation, if not indeed an express provision upon the 
question. These treaties, of which the Russian treaty is a type, pro- 

31 The langunge of the treaties is as follows : " The provisions of this treaty 
shall not apply to any crime or offense of a political character." — Salvador, 
Extradition Treaty, 1870; "If it be made to appear that extradition is sought 
with a view to try to punish the person demanded for an offense of a political 
character, surrender shall not take place." — Russia, Extradition Corvoention, 
1887. 

82 France, Extradition of -fugitives from justice, November 9, 1843; Austria- 
Hungary, Extradition, July 3, 1856; Haiti, Amity, commerce and navigation, and 
the extradition of criminals, November 3, 1864; Turkey, Extradition, August 11, 
1874; Baden, Mutual surrender of criminals, January 30, 1857; Ecuador, Ex- 
tradition, June 28, 1872; Netherlands, Extradition of criminals, June 2, 1887; 
Belgium, Mutual extradition of fugitives from justice, October 26, 1901; Guate- 
mala, Mutual extradition of fugitives from justice, February 27, 1903; Luxem- 
burg, Extradition of criminals, October 29, 1883; Haiti, Mutual extradition of 
criminals, August 9, 1904; Nicaragua, Extradition of criminals, March 1, 1905; 
San Marino, Extradition, January 10, 1906. 

83 Japan, Extradition of criminaU, April 29, 1886; Russia, Extradition of 
criminals, March 16/28, 1887; Colombia, Extradition of criminals. May 7, 1888; 
and see treaties collected in the next note. 
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vide that " if it shall be made to appear " that the crime charged is 
political, surrender shall not take place. It would seem too clear 
to call for argument that inasmuch, as the interest of the demanding 
government is that the crime should seem an ordinary one, the 
burden is upon the fugitive in whose interest the provision is mad© 
to make it " appear " that the offense charged is otherwise. The 
only reasonable ground for argument in the matter would seem to 
lie in the meaning of the term " appear," whether the term means 
merely that the fugitive must only suggest a doubt and then have the 
burden of establishing that it is not a political crime thrust upon 
the demanding government in order to overcome this " appearance " 
that the crime is political, or whether it means that the fugitive 
must show, demonstrate, prove, that the offense is political in order 
to avoid a surrender. The language considered broadly seems to be 
clear upon the point for it is affirmative in its form and provides 
that in order to defeat .extradition it must " appear" that a crime 
is political and not that, in order to be entitled to surrender, it must 
be shoAvn that the crime is not political. 

Certain treaties contain a further provision which would seem to 
make this conclusion certain. The provision now referred to speci- 
fies in addition to the stipulation just discussed, that surrender shall 
not take place if the fugitive " pt'ove " that it is the intention of 
the demanding government to try him for a political offense after his 
return, even though he is extradited for a nonpolitical offense.^* 
There can be little question but that this provision clearly contem- 
plates that the burden of establishing this defense (which would 
seem to run to the jurisdiction) should be placed upon the fugitive. 
Moreover, it is not improbable that the negotiators intended that the 

s* Norway, Extradition of criminals, June 7, 1893; Denmark, Extradition of 
fugitives from justice, January 6, 1902; Peru, Extradition of criminals, Novem- 
ber 28, 1899; Servia, Mutual extradition of fugitives from justice, Octofcer 25, 
1901; Sweden, Extradition of criminals, January 14, 1893; Panama, Mutual 
extradition of criminals, May 25, 1904; BrazH, Extradition of criminals, May 14. 
1897, and May 28, 1898; Bolivia, Extradition of fugitives from justice, April 21, 
1900; Chile, Extradition of criminals, April 17, 1900; Great Britain, Extradition 
convention, July 12, 1889; Benmark, Extradition of fugitives from justice, 
January 6, 1902; Cuba, Mutual extradition of fugitives from justice, April 6, 
1904. 
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expression " if it shall be made to appear " in the earlier part of 
the provision, should be equivalent to the term " prove " in the later 
clause, and this assumption seems the better founded when it is 
considered that otherwise the treaty would relieve the fugitive from 
proving that the crime charged was connected with a political move- 
ment, comparatively an easy matter, and impose upon him the 
burden of establishing an intent of a demanding government to try 
him for a political crime, upon his return to that country, — an 
almost impossible task. Such a distinction would seem not only 
arbitrary, but unfair. It is believed that the two phrases are equiva- 
lent, that they impose upon the fugitive the burden of establishing 
the defense to the jurisdiction, and that these provisions are but the 
specific expressions of the general intent and meaning of similar pro- 
visions in other extradition conventions. 

One point further is worthy of notice in this connection. It is 
well established that extradition proceedings instituted by a demand- 
ing government are presumed to be made in good faith, and as a 
general rule the courts will refuse to consider the question of the 
bona fides of the demand.^" It would seem that this presumption 
must also obtain where the fugitive raises the defense of the political 
nature of the crime and this would appear true even though the 
treaty provisions expressly provide that the nature of the crime 
may in this case be examined. If this is correct, then the fugitive 
■would clearly be under the necessity of overcoming this presumption 
•which the courts are always slow to question. 

These considerations would seem to establish that the fugitive, in 
order to be entitled to his discharge from custody, must do more than 
merely raise a doubt as to the political character of the offense ; but 
the question as to whether or not he should establish his defense 
beyond a reasonable doubt or merely by a preponderance of evidence 
may perhaps be considered as open. However, in view of the fact 
that in cases such as these the decision of the commissioner Avould 
as a practical matter be almost equivalent to a verdict of guilty 
(since, the fugitive admitting his guilt, surrender to the demand- 

ss/jt re Koine, (1852), 14 How. 103, 145; In re EeObronn, (1854), 11 Fed. 
Cos. 6,323; see also to the same point In re Arton, [1896], L. R. 1 Q. B. 108. 
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ing government would doubtless mean a conviction), it is believed 
that the rule should not require the fugitive to establish his defense 
beyond a reasonable doubt, but that it should provide that his dis- 
charge is due when he has a preponderance of the evidence in his 
favor. This seems to be the general rule governing pleas running 
to the jurisdiction. 

If the conclusions above set forth upon this branch of our dis- 
cussion are sound, it would appear (1) that the plea that the crimes 
or offenses charged ax-e political in their nature, is a plea to the 
jurisdiction and not to the merits; (2) that the fugitive pleading 
to the jurisdiction lias the burden of establishing it by a preponder- 
ance of evidence; (3) and that the commissioner's findings upon 
this question are subject to review by the coiirts under writs of 
certiorari and habeas corpus. 

II. The second branch of the subject as outlined deals with the 
question of the tribunal before xvhich the defense of the political 
character of the act shoxild be pleaded. 

Tlie point has been made in some recent cases that a determination 
of the question of the political character of an offense charged is for 
the e.xecutive alone, and that it was not settled otherwise in the Ezeta 
case,^" where Judge ]Vforrow, acting as a committing magistrate, 
determined that the offenses against the prisoners in that proceeding 
Avere political in their nature and, therefore, were not such as would 
Avarrant the surrender of those accused to the demanding government. 

It is believed, however, tlaat those Avho assert this doctrine confuse 
the matter somewhat by considering that it involves a question re- 
garding the political status of the movement in connection with 
Avhich the offenses charged are committed. While this doctrine finds 
some confirmation in the language of some of the courts and particu- 
larly the discussions of Mr. Justice Nelson in the Kaine case,^^ the 
cases as a whole suggest that this position is not Avell taken in point 
of law, for in a majority of the very few cases Avhidh have called 

36 Jn re Ezeta, (1894), 62 Fed. 972, 
sTjEa; parte Kaine, (1853), 3 Blatcht. 1. 
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for the consideration and determination of this question by our 
authorities, no question whatsoever has arisen concerning belliger- 
ency and, therefore, the question of an official executive recognition 
of the political status of a revolution, so-styled, has not been pre- 
sented. The simple question that has called for determination in 
the determined cases seems to have been rather a mere question of 
fact, — whether or not at the time the occurrence took place there 
was an actual revolutionary movement in the country from which 
the accused was fugitive, and if so, whether or not the act com- 
plained of was a part of such movement; and by analogy it would 
seem that this should be determined as are other facts, by the com- 
missioner. Indeed, it might perhaps be urged that for the executive 
to determine this fact would in some instances afford opportunity 
for embarrassment since it might be sought to construe an affirmative 
determination as indicating a disposition upon the part of the govern- 
ment to sympathize with, if not tacitly approve of, an effort to over- 
throw the government of a country with which this government 
enjoyed at the time the most friendly relations, and with which it 
was at peace. It is of interest to note that committing magistrates 
generally have followed Judge Morrow, and have determined this 
question as they have determined other points upon which the fugi- 
tive sought to defeat surrender. This was the rule followed in the 
somewhat notorious Lynchehaun case and in the more recent Pouren 
case. 

It is believed that a consideration of the respective powers and 
duties of the commissioner and executive supports this view. It has 
been already pointed out that in extradition matters the powers pos- 
sessed by the commissioner and by the Secretary of State are those 
only which have been expressly conferred by statute or which rise 
out of the provisions of our treaties with foreign governments.^^ 
Now, under the statutes and the treaties, the only person having the 
power to commit the fugitive for surrender to the foreign govern- 
ment is the committing magistrate ; for while the Secretary of State 
may refuse to surrender after commitment, he has no authority what- 

38 /n re Tandervelpen, (1877), 14 Blatohf. 139. 
8 
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soever to commit. But it has been shown above that the plea that 
the offense charged is political, is a defense which goes to the right 
or jurisdiction of the commissioner to commit for surrender. It 
would seem therefore to follow that if a fugitive in a given case 
considers that the commissioner has no aiithority to commit him for 
surrender to a foreign government for punishment, the logical course 
would be for him to offer such facts as he may have to establish this 
defense, before the tribunal to the jurisdiction of which he objects. 
This conclusion is not at all disturbed by the fact that the Secretary 
of State may and must ultimately pass upon the defense offered, 
because he reviews in like manner the merits, and yet it would 
scarcely be contended that this makes him the only proper party to 
pass upon the merits in the first instance. This view — that the 
Secretary of State does not and, indeed, can not pass upon this 
matter in the first instance — finds confirmation in the practice long 
ago adopted by the Department of State, of refusing to consider, in 
determining whether or not a warrant of surrender shall issue, any 
evidence which has not been made part of the record made up by the 
commissioner, — a rule which has been applied both as to evidence 
offered by the demanding government and as to evidence offered by 
the fugitive.®^ 

Under these considerations, it would seem a necessaiy conclusion 
that such evidence as the fugitive may have tending to establish that 
the crime for which he is demanded is in reality a political offense 
should be offered to the committing magistrate. As a practical 
matter, it may be said that so long as the present practice is main- 
tained in the Department of State, no fugitive would be quite safe 
in neglecting or refusing to present before the commissioner his 
defense that the crime with which he is charged is political. 

ni. Is He political nature of the a^t finally passed upon and 
determined ly the courts or hy the executive? 

As is well known, the functions of the Secretary of State in extra- 
dition matters have been but imperfectly determined. The statute 
provides that if upon the hearing the commissioner 

39 Moore on Extradition, §§ 374-376; The Touren Case. 
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deems the evidence sufficient to sustain the charge under the pro- 
visions of the proper treaty or convention, he shall certify the 
same, together with a copy of all the testimony taken before him, to 
the Secretary of State, that a warrant may issue upon the requisition 
of the proper authorities of such demanding government, for the 
surrender of such person, according to the stipulations of the treaty 
or convention.*" 

It was for some time held under this statute that the functions of 
the executive, exercised through the Secretary of State, were merely 
ministerial and that the latter had no power to pass upon the pro- 
priety of the surrender,*^ his actioli being confined to the issuance 
of the warr£(nt of surrender. But that view has been abandoned, and 
it is now well established that not only may the Secretary of State 
pass upon the merits of the case but, inasmuch as he is the only 
person or tribunal by whom the finding of the commissioner upon 
the merits can be reviewed, it is his duty so to do.*^ In accordance 
with this view the Secretary of State claims and exercises the right 
to pass upon the weight of the evidence submitted before the magis- 
trate and upon all other matters which are not pure questions of 
procedure, which are determined upon writs of habeas corpus and 
certiorari, and issues his warrant of surrender or refuses to issue it 
and secures the discharge of the prisoner, as upon examination he 
feels under the circumstances is proper and just. 

But if the defense that the crime charged is political runs (as 
seems probable) to the jurisdiction of the commissioner, it would 
appear to follow that the determination of the commissioner upon 
the point would, upon habeas corpus, be open to examination by the 
judicial branch of the government, since one of the best established 
principles of extradition is that questions relating to the jurisdiction 
of the commissioner are reviewable by the courts upon habeas 
corpus.*^ It would seem possible, under this view, for an alleged 
political prisoner in a given case to test the validity of his commit- 
ment in the Supreme Court itself. It ought however to be remarked 

" R. S., § 6270. 

'<i Moore on Extradition, S 361. 

'<2 Moore on Extradition, S§ 364 ef aeq. 

«/„ re Stupp, (1875), 12 Blatchf. 601. 
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that the attitude of that tribunal in Oi-nelas v. Buiz can not be re- 
garded as wholly in harmony with this su^estion, though, as the 
court expressly declined to pass upon it, the question may be 
regarded as still 'open.'** 

But according to the circumstances of a given case either the 
executive or the court may in that case finally determine the question. 
If, for instance, it should be considered that the political character 
of the offense is a plea going to the jurisdiction and if, having been 
committed for surrender, the fugitive should contest the decision of 
the commissioner up through the courts and should have his petition 
adversely ruled upon by all, even the Supreme Court itself, yet 
inasmuch as the issuing of the warrant of surrender is wholly dis- 
cretionary with the Secretary of State, that officer might, if he should 
reach a different conclusion regarding the political character of the 
offense, refuse to issue the warrant of surrender and have the marshal 
directed by the President to discharge the prisoner. In such a case, 
of course, the ruling of the Secretary of State would be final. 

But, on the other hand, should the committing magistrate rule 
that the offense was not political and should the Secretary of State, 
iipon the record being transmitted to him, concur in the finding of 
the commissioner and issue the wai-rant of surrender, still it would 
be possible for the prisoner to sue out a writ of habeas corpus and 
secure his release, should he be able to persuade some judge that the 
crime with which he was charged was political and not within the 
terms of the treaty.^' 

These illustrations develop the fimdamental fact that imder 
normal conditions it is not possible in any case to deliver up to a 
demanding government a fugitive from the justice of that govern- 
ment unless the action is concurred in both by the judicial and execu- 
tive branches of this government. If either of these consider that 
the fugitive should not return, it is impossible for the demanding 
goverDonent to obtain him through extradition process. 

As suggested, this is the normal condition. It should be observed, 

uOrnelas v. Ruts, (1895), 161 U. S. 502. 

«jBaj parte Kaine, (1853), 3 Blatchf. 1; In re ilacdonnell, (1873), 11 Blatohf. 
170. 
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however, that there are a number of treaties containing provisions 
regarding this matter which may perhaps require that as to them this 
doctrine shall be changed, though so far as known none of them have 
yet be^ the subject of interpretation by either the courts or the ex- 
ecutive. The provisions are not uniform and in some of them the lan- 
guage is loose and ambiguous. In one of them, for example (the treaty 
Avitii Argentine), it is provided that in cases of doubt regarding the 
political character of the act, the " decision of the judicial authorities 
of the country to which the demand for extradition is directed will 
be final." It perhaps is a fair question for debate whether or not 
in a case arising imder this treaty the Secretary of State would have 
any choice except to follow the findings of the courts where the 
courts have determined that the offense with which the fugitive was 
charged is not political in its character. Such a rule would of course 
deprive him of the check which under normal conditions he exercises 
over the courts and, contrary to the usual practice, would put the 
determination of the question regarding political offenders into the 
hands of the judiciary only. But the meaning of this clause has yet 
to be determined. 

The provision as found in other treaties is framed differently 
from this, and while the language of such treaties varies somewhat 
in particular treaties, it seems to incorporate the same essential 
idea.*" The provision most frequently found reads as follows : 

If any question shall arise as to whether a case comes within the 
provisions of this article, the decision of the authorities of the gov- 
ernment on which the demand is made or which may have granted 
the extradition shall be final. 

One of the most interesting phases of this particular question arises 
from the fact that the treaties usually provide that a fugitive shall 
not be tried in the country to which he is returned for any political 
act committed prior to his return. Under the normal conditions, 
the question as to whether or not that provision of the treaty was 

<« Chile, Extradition treaty, 1900; Cuba, Extradition, treaty, 1905; Denmark, 
Extradition treaty, 1902; Panama, Extradition treaty, 1905; Peru, Extradition 
treaty, 1899; Servia, Extradition treaty, 1901; Sweden and Norway, Ejctradition 
of criminals, 1893; and see Great Britain, Extradition convention, 1889. 
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being violated could hardly be brought directly to the attention of 
this government, and if it were, it would seem that the action of this 
government must consist either in a denouncement of the treaty by 
the executive for a violation of its terms, or in the making of a 
formal protest. The treaty "would give no rights beyond this. But 
under the treaty provisions under consideration the rights of this 
government vrould appear to be much enlarged. If under these 
treaties it was brought to the attention of this government that 
an effort was being made to punish a surrendered fugitive for a 
political crime committed prior to his surrender, the authorities of 
this government would have the right to determine whether or not 
the act for which it was sought to try and punish the accused was 
really of the prohibited kind, and this right would seem to exist 
whether the act in question was the act for which the fugitive had 
been surrendered, or some other act. If such a case should arise 
under the treaty with Argentine, our courts would be charged with 
deciding the question. The sitiaation that would arise in such a 
case, involving as it would the liberty of a person not only not before 
the courts, but beyond their jurisdiction, would certainly be novel 
and, it is thought, not without some difficulty. Under the wording of 
the other treaties the question would perhaps be decided by the execu- 
tive. Under either plan, the procedure would it is believed be unique 
to our jurisprudence. 

IV. Tlie final phase of the disctissi-on upon thi^ subject has refer- 
ence to the elements and characteristics of political crimes and 
offenses as they may be deduced from the adjudged cases. 

As has been already suggested, some courts in contending that 
determinations regarding political offenses are to be made by the 
executive have reached this conclusion apparently iipon the assump- 
tion that the question involved is of the same sort as that which arises 
upon the proposed recognition of a new state or new government. 
Ml-. Justice jSTelson has expressed this idea in the following words : 

In most cases, perhaps, of political offenses, the acts, detached 
from the political character of the transaction, would bring the case 
within some of the offenses enumerated, and, imless the government 
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upon whom the demand is made takes the responsibility of distin- 
guishing between the two, the treaty obligation would require the 
surrender. The surrender, in such cases, involves a political ques- 
tion, which must be decided by the political, and not by the judicial, 
powers of the government. It is a general principle, as it regards 
political questions concerning foreign governments, that the judiciaiy 
follows the determination of the political power, which has charge 
of its foreign relations, and is, therefore, presumed to best under- 
stand what is fit and proper for the interest and honor of the cotmtry. 
They are questions unfit for the arbitrament of the judiciary — 
especially so for the subordinate magistrates of the country.*^ 

But I venture to suggest that this view is erroneous. If, as has been 
already suggested, the determination of the question of the political 
character of the offenses charged against the fugitive was in any 
way, even in the slightest, determinative of the political status of the 
revolutionary party to which he belonged, if it could be construed as 
a recognition of the belligerency of the party of which the fugitive 
was a member, the considerations so vigorously urged by Mr. Justice 
15'elson would be of considerable weight. But such is not the fact. 
On the contrary, in almost all of the eases of political offenders who 
have sought refuge in this country and whose surrender has been 
denied by this government upon extradition proceedings instituted 
by the government from which they came, there has been no recogni- 
tion whatsoever of the belligeren(?y^ of the party to which the fugitive 
belonged. This is true of the Mexican revolutionists of the 90's, as 
well as of the recent revolutionary fugitives from Eussia. In these 
cases, therefore, the real question at issue was whether or not, as a 
historical fact, there existed in the demanding country a revolu- 
tionary movement in the general rather than in the technical mean- 
ing of that term; if so, whether or not the fugitive was a member 
of one of the parties ; and if he was, whether or not the crime with 
which he was charged was committed in the course and as a part 
of the political activities of that party to which he belonged. It is 
not, in such cases, necessary that there be such a condition of revolu- 
tion or rebellion as entitles the revolutionary or rebel party to be 
recognized as belligerent, and this being true, it would appear that 

*i Ex parte Kaine, (1853), 3 Blatchf. 1, 8. 
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the considerations urged by Mr. Justice Nelson could not be re- 
garded as controlling. 

Moreover, it would appear from the cases that it is not necessary 
that the uprising, if it actually exists, should be of any considerable 
extent or that it give particular promise of being successful. This 
seems to be established by the ease of Gueira, in ■which, if the transac- 
tions in which Guerra took part be divorced from the attending cir- 
cumstances, the expedition in which he was engaged resembles raids 
of a marauding band rather than an armed expedition of a warlike 
party, and this same observation applies with equal force to the 
activities ,of Gazo^ the defendant in an earlier case. 

Again, it does not appear necessary that the act should b^ con- 
nected with any armed expedition. The recent cases of the Russian 
revolutionists Pouren and Budoviiz, in which these persons appear 
to have been members of a mere armed posse directed to carry out 
the decrees of a civil rather than a military organization, are to this 
point. 

It would also appear from these Russian cases that the party to 
wMcb the fugitive belongs need not, in order to be considered revo- 
lutionary, be warlike, that is, it need not at the moment have an 
armed force in the field or be engaged in military operations. 

And it would seem, further, that such a party need not have con- 
trol of any of the actual governmental machinery even in the distjrict 
in which the acts complained of occurred. It would appear to be 
sufficient if it were an actual party, its operations as well as its 
organization being secret. It should, however, be noted that in the 
Russian cases it appeared that although the Russian government 
was in actual control of the governmental offices of the revolutionary 
provinces, the revolutionists maintained among themselves a more 
or less effective organization and attempted, at least, to govern the 
members of their own party and to punish those inimical to it. 

Another point which appears to have been settled by the Russian 
cases is that it is not necessary that the parties against whom the 
revolutionists operate shall be political persons, that is, they need not 
be members either of the civil or the military branches of the domi- 
nant party in control of the government, but may be private indi- 



121 

viduals. This goes a step beyond the principle suggested by Mr. 
Sherman in his note to Minister Eomero regarding the Guerra case, 
in which he made a point of the fact that in that case the parties 
against whom Guerra operated were political or public persons, that 
is, soldiers.** 

Another question, not yet settled, arises in connection with this 
branch of our subject, that is, whether all the crimes committed by 
members of a revolutionary party carrying out a revolutionary man- 
date become thereby revolutionary acts, devoid of criminality. Mr. 
Sherman in the correspondence already referred to, suggest that they 
do not. He says : 

It (the refusal to surrender) is placed upon the distinct groimd 
that so far as Chierra is concerned, whatever others may have done, 
it does not appear from the testimony that he committed any extra- 
ditable offense and for that reason could not be delivered. The 
department is not prepared to say that others may not, in the same 
expedition, have committed offenses of the character which wovdd 
warrant their extradition under the terms of the treaty.** 

This statement seems certainly to contemplate that a party engaged 
in a revolutionary undertaking may in the course of such under- 
taking commit crimes which are not political and are, therefore, 
extraditable. Under this principle, the determination in particular 
cases of the character of any given act will doubtless always be 
accompanied by the greatest difficulty. It has been suggested in 
this connection that a distinction be taken between the motive and the 
object with which the act is undertaken. In other words, if the 
main purpose of the act is political, then the crimes which are at- 
tendant upon or incident to such an undertaking will also be 
political."" Eor the purpose of illustration, an analogy may be sug- 
gested between this situation and that which arises when you attempt 
to hold a master for the virrongs of his servants. In the latter matter 
it has been good law ever since Baron Parke's time that the master 

<8 Moore, Digest of International Law, § 604. 
<» Idem. 
eo Idem. 
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is not liable where the servant is not on the principal's business but 
has gone " on a frolic of his o^vn." It may be that some such dis- 
tinction can be applied in the determination of what are political 
offenses, though the question will always be difficult; and as there 
is always a border land in the case of the master and servant, there 
will doubtless be found a like region in lie case of political offenders. 
The extent to which this principle may be extended is suggested by 
the recent Rudovitz case, in Avhich the fugitive was charged by the 
Russian government with murder, arson, robbery, and larceny. So 
far as appeared from the evidence given at the hearing the only 
crime that was authorized by the revolutionary committee was the 
killing of the designated persons. The robbery, larceny, and arson 
appear not to have been authorized, and yet, from the fact that the 
surrender of Rvdovitz was denied even for these crimes, it would 
appear that these crimes were considered as so closely connected with 
the act authorized, as to partake of its nature and so be non- 
extraditable. 

These are some of the more essential elements which may be 
gathered from the political refugee cases which have come before our 
courts and before the Department of State for adjudication. But the 
Russian cases suggested that perhaps the further question may at 
some time arise as to whether or not a political act may not be 
carried out with such barbarity or inhumanity as to deprive the 
offense of immimity under the treaty. It will be recalled in this 
connection that Judge Hawkins stated in the Castioni case," 

that everybody knows that there are many acts of a political char- 
acter done without reason, done against all reason ; but at the same 
time one can not look too hard and weigh in golden scales the acts 
of men hot in their political excitement. We know that in heat, and 
in heated blood men of ten do things which are against and contrary 
to reason; but none the less an act of this description may be done 
for the purpose of furthering and in furtherance of a political rising, 
even though it is an act which may be deplored and lamented as even 
cruel and against all reason, by those who calmly reflect upon it after 
the battle is over. 

61 /» re Castioni, (1890), 1 Q. B. Div. 149. 
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It would seem, however, that there must be some limit to this idea, 
and quaere, whether or not the act must be no more barbarous than 
would be sanctioned by the modem rules of war. 

Before closing the discussion of this question attention should be 
called to the fact that some of our treaties contain express provisions 
tliat certain offenses against the heads of governments shall not be 
considered as political. For example, the treaty with Belgium, with 
which our treaties with Cuba, Guatemala, and Luxemburg agree, 
provides that any act against the head of a foreign government or 
against the life of any member of his family when such attempt com- 
prises murder, assassination, or poisoning, shall not be considered a 
political offense. The treaties with Denmark and Russia accord 
with this except that the expression " head of a foreign government " 
is changed to " head of either government," and in the treaty with 
Russia accessoriship to either of the crimes mentioned is included. 
Similar provisions are contained in the recent extradition treaties 
which have been negotiated with Spain and other countries. The 
treaty with Brazil is essentially the same and provides that 

the following shall not be considered political crimes when they are 
unconnected with political movement, and are such as constitute 
murder, or wilful and illegal homicide, as provided for in Section I 
of the preceding article. 

The treaty then specifies attempts against the life of the president or 
vice-president of either republic, or against the lives of the governors 
or lieutenant-governors of the various states comprising the two re- 
publics. It would appear that the idea behind these treaty pro- 
visions is the exclusion of anarchists from the benefit of the defense 
that the crime charged is a political act and in this connection it is 
not withoiit interest to observe the various congressional statutes 
which authorize the exclusion from our shores of this class of people. 
But the time allotted for this address has passed some time since, 
and it is necessary to bring these remarks to a close. Wliat has been 
said is confessedly fragmentary and incomplete, and many of the 
most interesting and important phases of the subject have been but 
touched or suggested. Enough has, however, been said to indicate 
how few of the principles (even of those that are fundamental) 
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wMch control tbe extradition of persons claiming to be political 
offenders, have been determined. Experience teaches how necessary 
it is that these principles be sought and applied with greatest care, in 
order that, on the one hand, no true political refugee shall be deprived 
of the rights given him by treaty, and, on the other hand, that our 
body politic shall not be corrupted by the continued presence amongst 
us of large numbers of criminals who seek to avoid a just punishment 
for all kinds and degres of crime, on the ground that they are political 
offenders. 

The Chairman (Mr. Davis). Judge Calhoun, of Chicago, was 
to have addressed us, but he was unable to come at the last moment. 
The discussion of this subject will be continued by Mr. Prederic E. 
Ooudert. 

ADDEESS OF MB. FEEDEBIC E. COUDERX, 
OP NEW YOEK CITY. 

Mr. Chairman, and Gentlemen of the Society: When my good 
friend, Dr. Scott, requested me to read a paper, he informed me 
that I should be limited to fifteen minutes. Whether he did that 
out of that prudence for which he is distinguished, I do not know, 
but I am inclined to think that his motive was different and perhaps 
somewhat malicious, despite his otherwise delightful and amiable 
nature, for I rather suspect from what has gone before that he does 
not feel altogether happy over the precedents which the State Depart- 
ment, under his wise management, has created in the last few 
months, and therefore does not want to give me twenty minutes, 
fearing that in twenty or twenty-five minutes I could completely 
demolish them. So I give notice that I will pay no attention what- 
ever to the time limit, and if any persons, feeling that they are 
about to be subjected to cruel and unusual punishment — for I shall 
read the whole paper — desire to retreat, I suggest that they do so 
now. I would go, myself, but feel that, being upon the programme, 
I am tmder a certain obligation to remain. 

In following so eminent and able a gentleman as my friend Mr. 
Clark, one always feels that one may do what younger Pitt charged 
some unfortunate members of the House of Commons with doing. 



126 

He alluded to, " The honorable gentleman who spoke after the right 
honorable gentleman, following in the thread of his discourse and 
greatly attenuating it." I shall try not to do that. In the first 
place, I shall not follow in the thread of the discourse, because in 
the brilliant and able apology for the State Department and its 
brilliant legal adviser, he dissented in toto fi-om pretty much every- 
thing that I shall say. One of the most eminent members of this 
assembly, who was here this morning, but who was prudent enough 
to stay away this afternoon, remarked to me this morning that he 
supposed that I would have a " brief " on the subject. I did not 
resent the imputation, at that time, for the gentleman in his own dis- 
course had explained to us how heretofore arbitration had been found 
at times a failure because he had lost some of his own cases. I 
could sympathize with his point of view, but I do not mean to follow 
wholly in his footsteps. I do not for a mtfment desire to intimate 
that I shall transport myself into the higher juristic regions into 
which a mere lawyer so rarely ever gets, and that I can wholly forget 
all fees, past, present and to come. I must live by practice, and 
therefore I should be hypocritical to attempt any such flight. But, in 
defense of what I am going to say, I may add that if I am influenced 
by past fees, I am also influenced by the hope of future fees, and 
that as I may hope to have retainers on either side of the question^ 
I have tried to be quite as impartial as I could. This will therefore 
dispose, I trust, of the implication that I am making a brief of the 
question in this controversy. It was Jerry Black who said that 
every lawyer ought to try at least to give the court some light. I 
shall try, therefore, in a very humble way, to give my kindly hearers 
the best light that I can. 

Certain subjects seem to recur for discussion periodically. Long 
intervals of quiescence, during which they provoke little or no dis- 
cussion, are broken by some series of events which bring the dormant 
and only half-solved question again before a public, who, miscon- 
ceiving all the difficulties, can not understand why lawyers and the 
law do not reach solutions of the problem with mathematical pre- 
cision. Certain enthusiastic patriots, during the French Revolution, 
thought with Jack Cade that the simplest way to resolve the 
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intricacies of the law was to bang the lawyers, and thus allow men to 
live together in brotherly love under the guidance of a few general 
principles, which, in the absence of the legal profession, no sane 
citizen either could, or would, misinterpret or cavil over. Simple 
the proposed solution certainly was, but its efficacy may be doubted, 
since the abolition of the bar which was actually decreed, was not 
followed by any halcyon time of concord. Only for a time could 
street fights take the place of forensic disputation, and the speedy 
restoration of the " ordre des avocats " leads to the conclusion that 
the alternative system Avas not very successful. 

In the domain of mudi mooted and periodically recurring legal 
controversies, the question of whether extradition sboxild be granted 
for political offense, occupies a prominent place. 

To the man in the street, the answer may seem easy; was not 
Washington a rebel once, General Lee an insurgent, and the great 
Kossuth a hero whose misfortxmes entitled him to national sympathy, 
and hence should not the political refugee be accorded a ready and 
welcome asylum in this hospitable land ? Yet even the man in the 
street may be made to look more leniently upon the laA^yer's great 
weapon, the " distinction," when reminded that in the class of 
political offenders may also be placed objects of universal execration 
like Wilkes-Booth, Guiteau, Czolgolz, Fieschi, Orsini, the assassins 
of Oarhot and the late kings of Italy and Portugal as well as the men 
of the Paris Commune, whose monstrosities shocked the civilized 
world. 

The man in the street would recoil in horror should you ask him 
to class as equally entitled to asylum on American soil men like 
Lafayette or Carl Schurz and the Communists of 18T0 who cruelly 
tortured, and killed, General Breda, an honorable and distinguished 
officer, who, desiring to save useless bloodshed, presented himself 
with a white flag as a messenger of peace. The spontaneous 
differentiation which the xmiversal instinct of every civilized com- 
munity would make between such cases, may not as yet correspond 
to any legal distinction, nor may it have been specifically formulated, 
but can international law long fail to recognize a sentiment at once 
so obvious and commanding such general acquiescence ? 
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Within a few Aveeks we have seen our government refuse to extra- 
dite a man charged with the killing of three women. The American 
people are a chivalrous nation, and women killers, it is safe to say, 
wiU never be regarded by them with sincere admiration. The fact 
that the man in question, so the public prints report, has been found 
a vagrant in the Chicago streets, rather than been made the victim of 
public banquets, sufficiently disposes of the question as to the popu- 
larity of that kind of hero among the American people. 

The query is : can some method be found, by which international 
law, keeping in touch with the moral requirements of the age, shall 
differentiate between those who have sought refuge here, after having 
honestly and fairly — although by revolutionary methods — sought 
to change, or modify, a governmental system, and those who, 
although their acts may have been inspired by political motives, 
have yet been guilty of acts generally reprobated by all civilized 
nations? The answer to this query will involve some examination 
into the nature of political crime and the present treaty law on the 
subject. 

Evolution, legal as well as biological, sometimes appears to play 
queer antics. Political offenses, now generally excepted from the 
operation of extradition treaties, were, originally, the only offenses 
for which extradition was sought or granted. Without going back 
to the proclamation of the Athenians promising they would deliver 
up those seeking refuge on their territory who had attempted to 
murder Philip of Macedon, we find a very early, if not the earliest, 
treaty of extradition concluded in 1147, between Henry II of Eng- 
land and King William of Scotland, providing for the surrender of 
traitors and felons. In 1303 a like clause is found in a treaty be- 
tween Erance and England. Again, we find Henry VII obtaining 
from Spain the rendition of the Duke of Suffolk, afterwards executed 
by Henry VIII, and Denmark surrendering some of the men who 
had put Charles I to judgment and execution. 

In 1790 Spain delivered to France, Oge, charged with insurrec- 
tion in San Domingo. 

As late as 1801 the Senate of the Eree City of Hamburgh sur- 
rendered to the English three Irishmen charged with sedition. Upon 
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the latter occasion, Wapoleon wrote to the Senate a letter reproach- 
ing them with having violated the laws of hospitability in a fashion 
which would have made the Nomad tribes of the desert blush. How 
far this outburst was due to love of liberty, sympathy with Ireland's 
woes, or merely dislike of perfidious Albion, on the part of the great 
man, is a question beyond the limits assigned to this paper. 

The obvious reasons for extradition in cases of political offense 
would appear to have been the importance attached to political crime 
compared with ordinary crime, especially in a society which was not 
policed as ours is, as well as the absence of the diplomatic and judicial 
machinery making extradition an easy and normal proceeding. 

Underlying these reasons, however, there was, I suspect, a deeper 
one. The political theories of the Middle Ages seem to have had 
little place for the right of revolution, and the generally accepted 
imperial theory of power from above down, left small room for 
sympathy with insurrection. 

This, perhaps, explains why political offenses were looked upon 
as the most serioiis of all, and we find Grotius saying 

statum publicum tangunt aut eximiam habent faeinoris atrocita- 
tem. 

In the first quarter of the nineteenth century, we find treaties 
expressly providing for the surrender of those who had been engaged 
in treason or other acts against the state. This was so, notably in 
the treaty between Austria, Prussia, and Russia in 1834. 

Political conditions in Europe had, however, so altered that the 
change in public sentiment was bound to be translated into the 
domain of diplomacy and law. 

Prance was the first country to embody in law and in treaties the 
principle of exemption for political offense. The revolutionary 
origin of the July monarchy, together with the well-settled principle 
of popular sovereignty, as opposed to monarchic right, explains its 
resolution to neither grant nor request extradition where political 
acts were concerned, aud led it to conclude various extradition con- 
ventions containing this exception. The principle was strongly 
stated and acted upon by Lord Palmerston in sustaining Turkey's 
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refusal to surrender to Austria the Hungarian refugees of 1849. 
Since that time extradition treaties generally have contained the 
political exemption, and the general principle of extradition for 
common law crimes alone is now widely admitted. 

The reason for the modern rule is not far to seek. Consequent 
upon the French Revolution and the growth of the idea of popular 
government, honest attempts to subvert existing regimes were no 
longer looked upon as morally reprehensible; in some cases, indeed, 
such attempts Avere regarded rather with favor. Among European 
nations there is now a fairly general consensus as to what constitutes 
common law crime. Murder, arson, robbery, embezzlement, and 
even theft are recognized as crimes by all legal systems. The cate- 
gory of crime is widening, and crimes of fraud are being constantly 
added to the list, which, at first, contained little more than crimes 
of violence. 

As to political offenses, there can be no common consensus of right 
and wrong among nations whose governments are founded on no 
common political principles. Were such a principle recognized, it 
is quite probable that political acts would be generally extraditable, 
since an attempt to overthrow the organization of a whole society 
may be, and generally is, fraught with infinitely more serious conse- 
quences than the commission of an offense against any one individual. 

Thus a clause permitting extradition for treason, among nations 
having governments based upon identical principles of popular 
sovereignty, would be logical and feasible. In fact, such is the case 
in the United States, in which the Constitution, following in that 
respect a similar clause in the Articles of Confederation, provides 
for the rendition by a state of 

a person charged in any state with treason, felony or other crime, 
et<:. 

As, however, in the present condition of the political world such 
a situation does not exist, we are brought to the really difficult 
question : what is political crime ? The term is nowhere defined in 
the treaties; whether because it was thought too plain by some to 
require definition, or by others, too difficult to be susceptible of 
9 
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definition, I do not know. Learned jurists, diplomats, and courts 
Lave struggled -with it, -without hitting upon any yet accepted defini- 
tion of the term. The general practice of nations has, however, shed 
some light upon the subject, and the really difficult question can, I 
think, now be segregated and treated alone. 

Acts may be purely political acts, attacks upon the government 
through the press, seditious speeches or proclamations, etc., and 
they may be punished as crimes, but as extradition treaties generally 
make no provision for these, they need not here be discussed. 

The real difficulty arises from mixed crimes; i. e., those which, 
such as murder or arson, are pimishable at common law, but which 
were committed from a political motive rather than for mere gain 
or revenge. Murder and robbery even when conunitted under the 
cloak of insurrection may well be treated as common crime; we 
learn on the highest authority in the case of a certain Barabbas, 

And there was one named Barabbas, which lay bound with them 
that had made insurrection with him, who had committed murder 
in the insurrection. — Marh ch. 15, v. 7. 

Ordinarily, the extradition treaties would apply to these offenses, 
and it is necessary for the prisoner charged with them to prove that 
the acts were political. Practically there are two categories of acts 
■otherwise common -law crimes, which might, by reason of their 
political purpose or object, be claimed to be political offenses : 

(a) isolated acts of violence not done as part of a general up- 
rising, insurrection or political disturbance ; 

(b) acts done in the course of and intended to further a political 
revolt or insurrection. 

The desire to further a political end is the only element differ- 
entiating the first category from ordinary crime. I shall spend no 
time on that class of cases. While it was long disputed as to how 
far the assassination of a ruler could be classed as a political offense, 
international usage, growing sense of humanity, horror at the acts 
of such men as the Phoenix Park murderers, or a Booth or Czolgok, 
have caused governments generally to treat such miscreants as guilty 
of atrocious crime alike repugnant to all members of the family of 
nations. 
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It is common now to make an exception in treaties, exempting 
from the category of political offense, assassination of rulers. This, 
it may be suggested, leads to the inference, that other political per- 
sonages might he assassinated, and their assassins treated as merely 
political offenders; suffice it to say, that a different view has been 
generally taken and the murderer of a minister or magistrate is 
surrendered as any other murderer. This was the case recently 
in Switzerland when a magistrate was killed and the murderer was 
returned to Russia. Such a result is surely sound. If an officer 
may be killed with impunity by any one who does not approve of 
the govei'nment, why not equally exempt the individual who robs 
the government to procure funds for the maintenance of a political 
party? If political murder, why not political theft? Indeed, a 
man who had forged a will to get a succession, fled to Switzerland 
and when his extradition was demanded by Russia, (1873) claimed 
that he had stolen the money to give it to a revolutionary society; 
but even Swiss sense of humor was aroused, and his defense was held 
insufficient. 

I think it may be fairly said without prolonging the discussion on 
this head, that the consensus of opinion to-day among the nations is 
to treat as a murderer, any person who kills another with no other 
justification than that the latter held an office. The lot of the office- 
holder is not now so superlatively happy that equal justice should 
require his slayer to take rank in the gallery of great patriots. 

It is generally admitted that anarchistic crime does not fall within 
the category of political crime. All nations recognize the absolute 
necessity for some kind of government. Persons whose mental and 
moral deficiencies lead them to commit acts of violence with the 
motive of destroying organized society, in the name of a Utopian 
dream, and of reducing civilization to the condition of the primeval 
horde, obtain no sympathy from the nations. An able writer has 
tersely characterized this type as : 

A man who commits murders and thefts is a man who has not the 
endowment of feelings which constitute the foundation of moral 
sense and who is, therefore, an abnormal man. Thus, whenever, an 
offense is perpetrated which presupposes, like murder and theft, the 
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absence of the minimum of pity and probity required for the normal- 
ity of the moral type of man^ the denomination " political crime " 
becomes misleading. There "we have crime pure and simple. — 
Tostij Anarchistic Crime, Political Science Quarterly, Sept., 1899. 

This view in less scientific garb is found in the English and 
American decisions. 

In 1894, one Meunier attempted to blow up some barracks in 
Paris and when arrested in England, in an extradition proceeding, 
pleaded among other things, that the offense charged was of a political 
character. To this the court said : 

It appears to nie that in order to constitute an offense of a political 
character, there must be two or more parties in the state, each seek- 
ing to impose the Government of their own choice on the other, and 
that if the offense is committed by one side or the other in pursuance 
of that object, it is a political offense, otherwise not * * * the 
part of anarehv is the enemy of all Governments. — In re Meunier, 
2 Q. B. D. ISH- 

Our oAvn supreme court has taken substantially the same view. 
Tlie anarchist propagandist Turner was held to be properly and con- 
stitutionally e.\cludcd under the immigration law, not because of the 
commission of any acts of violence, but because his views were 
dangerous as incentives to violence. The Honorable Chief Justice 
admirably summarized the necessary limitations upon freedom of 
speech : 

We are not to be understood as depreciating the ^atal importance 
of freedom of speech, and of the press or as suggesting limitations 
on the spirit of liberty, in itself imconquerable, but this case does 
not involve those considerations. The flaming brand which guards 
the realm where no human government is needed still bars the 
entrance ; and as long as human governments endure they can not be 
denied the poAver of self-preservation, as that question is presented 
hei-e. — ^Yill^ams x. Turner, 194 U. S. p. 279. 

The Institut de Droit International (1892) admirably stated the 
principle applicable to anarchistic crime. 
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Crimes directed to uproot the fundamental social institutions, 
irrespective of national divisions or of any given political Constitu- 
tion, or form of Government, are not to be considered as political 
crimes. 

The bearing of this upon the programmes of certain political asso- 
ciations whose aim seems to be a general suppression of the' economic 
basis of all present societies is not far to seek. 

There remains, however, the really difficult question of an offense 
conmiitted in the course of some uprising or insurrection. Of this 
class of cases there is yet no treaty or statutory definition. I can 
find only one case in which the question was adequately or fully dis- 
cussed and a definition attempted. In 1901 the British Govern- 
ment was asked by Switzerland to surrender one Castioni. 

It appears that a number of citizens in one of the Swiss cantons, 
feeling some dissatisfaction with the government, rather than resort 
to the ballot box for redress, seized an arsenal, provided themselves 
with arms, attacked the municipal palace, disarmed the police, im- 
prisoned some members of the government, and established a pro- 
visional government of their own. During the course of the attack, 
the prisoner, who had taken part in the movement throughout, shot 
with a revolver and killed an officer of the government. He was 
arrested in England, committed for extradition on the charge of 
murder and sued out a habeas corpus. His defense was political 
crime. The court of Queen's Bench, apparently for the first time 
in England, somewhat elaborately considered the question and 
adopted the definition found in Sir James Stephens' History of the 
Criminal Law, (Castioni, 1 Q. B. D. 149, 1891) as the clearest 
definition of the term "political offense." The language of Mr. 
Justice Stephens, who also was a member of the court at the time, 
is as follows : 

I think, therefore, that the expression in the extradition act ought 
(unless some better interpretation of it can be suggested) to be inter- 
preted to mean that fugitive criminals are not to be surrendered for 
extradition crimes if those crimes were incidental to and formed a 
part of political disturbances. 
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Such a disturbance was found to have existed and the prisoner's 
act to have been one of its logical incidents ; hence he "was discharged 
from custody. 

The court also discusses a suggested definition by Mr. John Stuart 
Mill, the political philosopher, -which he had formulated -while a 
member of the House of Commons : 

Any oifense committed in the course of or furthering of civil war, 
insurrection, or political commotion. 

The judges, however, thought the definition of Mill too broad, as 
offenses might well be committed in the course of a revolution and 
yet be so separable from the objects of that revolution, as to be prop- 
erly treated as mere common law offenses. By striking out the 
words " in the course of," the definition of the great economist 
becomes at least as good as that of the eminent judge and writer. 

Accepting the court's definition as embodying the general view 
entertained on the svtbject, as to what constitutes political crime, 
we find that two conditions must concur to bring the act, otherwise 
criminal, within the exemption. These conditions are : 

(a) the existence of political revolt or disturbance; 

(b) the fact that the act in question was incident to and formed 
a part of siich disturbance. 

These two questions are of an entirely distinct character. 

The latter is one purely justiciable in its nature : was the prisoner 
affiliated with any organization, did he act under orders, and similar 
questions, are matters of everyday inquiry in our courts. On the 
other hand, the question as to political revolt in a foreign country, 
is logically and properly not within the jurisdiction of courts at all. 
On the continent of Europe generally, the whole question of extradi- 
tion is decided by the political branch of the government, and it has 
been claimed — and justly — that this is not a good system, it being 
preferable to have the matter, or to be precise, that part of it which 
is admittedly justiciable, submitted to some tribunal, as is done in 
England and the United States, thus the point that I am about to 
suggest arises in those countries alone. 
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Our supreme court has repeatedly determined that matters of a 
political nature are exclusively within the determination of the 
executive branch of the government. The question as to what are 
the boundaries of a foreign country, or what is the legitimate govern- 
ment, and all general political and geographical facts concerning it, 
are matters for the executive department, rather than for the courts. 
The courts of our country will not pass judgment upon the acts of 
sovereign states. 

Every sovereign state is bound to respect the independence of 
every other sovereign state, and the courts of one country vrill not 
sit in judgment on the acts of iihe government of another, done 
within its own territory. — Underhill v. Hernandez, 168 U. S. 250. 

Questions as to the existence of an insurrection or belligerency are 
matters to be determined by the Department of State and the courts 
will follow their decision in such matters, as was said by the supreme 
court in the case of The Three Friends, 166 U. 8. 1 : 

We are thus judicially informed of the existence of an actual con- 
flict of arms in resistance of the authority of a government with 
which the TJnited States are on terms of peace and amity, although 
acknowledgment of the insurgents as belligerents by the political 
department has not taken place. 

The reason for all this is obvious. The internal politics of a 
friendly nation are not matters upon which our courts can or should 
properly pass. Aside from the unfortunate diplomatic consequences 
which might follow from such action on the part of the judiciary, 
the courts are not equipped with the machinery necessary for the 
ascertainment and decision of such questions. Whether the republic 
of Venezuela is at peace or whether rival factions are struggling 
for the mastery, is not for our courts to determine. If every petty 
judicial officer in the United States to whom extradition cases are 
referred is justified in determining whether or no a revolt or revolu- 
tion existed in another land, we may at any time have a ciirious 
and embarrassing situation. A federal commissioner in Chicago 
might well decide that revolution was flagrant in the Russian Em- 
pire and that organized insurrection existed ; while some state court 
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in l^Tew York might hold that there was no disorder sufficient to 
constitute a condition of political revolt. This illustrates the un- 
wisdom of allowing the courts to decide political questions. It is 
true, as appears in the Oastioni case, just cited, that the English 
courts (and apparently American courts likewise) have treated the 
question as one of fact to be judicially ascertained and determined; 
but no discussion of the wisdom of such a rule has taken place, and 
it would seem to me entirely competent and proper for a statute of 
the United States to enact that Avhere the question of complicity in 
an insurrection in a foreign country is used as a defense to extra- 
dition, the commissioner or judge should obtain from the State 
Department its determination as to the existence of such a condition. 
I am unable to perceive any reason in logic or in sound sense why 
this should not be done. 

It is probably owing to the very few cases of political offense 
that have so far come before the courts that the attention of Con- 
gress has not been called to the advisability of such an amendment 
to the law. But the possible danger to our international relations 
of leaving such questions to any one of the committing magistrates 
throughout the country, state or federal, is obvious, and the need 
for precluding it, imminent. Can it be pleasing to a foreign nation, 
with whom we are upon the best of terms of friendship, to learn 
that a commissioner in extradition has found, as one did recently, 
that the whole empire, including the district in which the offenses 
were committed, was in a state of revolution? The fact that, 
geographically speaking, only a small portion of a very vast empire 
was affected by anything in the nature of revolt, may serve to 
palliate, but scarcely to wholly allay, the impression created in the 
country referred to. Nor would the converse of the suggestion 
be well received by our people nor by our State Department. 
Should a foreign court decide that some amiable and gentle night 
riders, who might have fled Kentucky justice, were immune from 
extradition because the American empire was in revolution, the sug- 
gestion would probably meet a very cold response from the American 
people. It is neither wise nor just to charge the judiciary with 
the responsibility of such questions. When the decision is once 
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made, if it discharges the prisoner, the State Department has no 
further control over the matter; a political question has thus been 
decided, without even right of appeal to the only branch of the gov- 
ernment properly equipped to determine it and a possible interna- 
tional controversy set on foot -without any opportunity afforded the 
pxecutive to avert it. 

Such questions, indeed, must be decided, but as the responsibility 
for their decision ultimately falls upon the government, and can not 
be evaded by delegating it to a commissioner, would it not be better 
to have the question determined in the first instance definitely and 
finally by the State Department ? 

I am aware that not only have English and American courts 
treated the question as a judicial one, but that we have the high 
authority of Mr. J. B. Moore in favor of the practice (29 American 
Law Review). However, he treats the matter as one more or less 
settled by usage and the language of the British extradition trealy : 

At the end extradition, whatever may be the character of the 
offense, is a political act; but prior to that stage, it is both in the 
United States and in England chiefly a judicial proceeding, in which 
the person charged is entitled to be set at liberty whenever he has 
shown that his detention is not warranted by the treaty. 

It is a political act, and it is only the occasion for its exercise which 
is to be judicially determined, because that occasion is the proof of 
a fact justiciable in its nature ; but when the nations by treaty agree 
that the entrance of a political factor into the otherwise justiciable 
act shall exempt it from judicial action, the existence of that political 
factor is a political question to be first determined as a preliminary 
jurisdictional fact. 

As the cases on the subject are few, the present practice can not 
be regarded as settled by a course of judicial decisions; nor has it 
been settled as the result of any real consideration or discussion. 
The object of this paper being to suggest amelioration in the law, 
rather than merely to recapitulate the precedents, I have no hesita- 
tion in suggesting that both England and America might wisely and 
well take a leaf from the European book in regarding the existence 
of insurrection in a foreign land as a political fact, while Europe 
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might -Tvell copy the English and American practice in treating the 
question of the actual criminality of the accused as an ordinary 
triable fact. 

One more difficult question remains : can not some further limita- 
tion be placed upon "political ofiense" other than that abeady 
adopted by the courts and the general practice of nations, in refusing 
to consider as political crimes, the atrocities committed by anarchists 
and the assassinations committed by individuals except in the course 
of civil commotion seriously akin to war ? 

Modem invention has made it easy for a few to do enormous 
injury to life and property. Under the criminal law of the state 
of New York, three men acting together are sufficient to create the 
quasi-political condition of " riot." With a sufficiency of dynamite 
and an ardent desire to ovei-throw the hated capitalistic regime in 
favor of a Utopian socialistic republic, much might be accomplished 
in the way of wholesale assassination. Would the law-abidding 
citizens of the Imperial State regard with equanimity a decision of 
a European government that the thr^e men so acting were entitled 
to a safe and comfortable asylum ia xaris, because, forsooth, they 
were political offenders merely, whom the Wew York law itself had 
characterized as " rioters ? " Would our feelings be greatly different 
if the number of those who had taken part in the riot had been three 
hundred rather than three? An extreme case! The fallacy of 
mere logicians, I am told. Yet would not such a ease fall within 
the English definition of political disturbance? Must we not find 
some more precise and workable definition ? 

The need of some limitation is pretty generally recognized. For 
instance the Swiss-Austrian treaty of 1888 provides that political 
refugees may be surrendered although they are also charged with 
political crime, provided that they will only be prosecuted for the 
common law crime. The difficulty with this system is that it leaves 
to the demanding country the decision of whether the offenses are 
political or of common law. The Swiss law provides also that 
extradition will be accorded even where the accused alleges a political 
object, provided that the acts constitute mainly a common law crime. 
In practice it may not always be easy to disentangle and weigh the 
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two elements, but the distinction seems to me to be a step in the 
right direction, and its establishment is no more difficult to diplomatic 
than to judicial acumen. It would preclude the possibility of failure 
to extradite in some such cases as that mentioned above, -where the 
smallness of the number, and the utter hopelessness of the cause, 
rendered the act really a crime against the common law, however 
political the motives of the rioters may have been. The fanatically 
political and social motives of the famous John Brown can scarcely 
be questioned. Tet under such a criterion as this Swiss-Austrian 
treaty proposes, his mad attempt to incite slave insurrection would 
be treated as common law crime. 

We find an apposite illustration in our new possessions. For 
years discontent with political and economic conditions coupled with 
the natural instinct of man to revert to primitive barbarism led, 
in the Philippine Islands, to the condition called Ladronism. These 
ladrones were, in fact, bandits and robbers, but they acted in organ- 
ized bands, lived in the open country and claimed that the motive 
of their acts was political. The question as to whether they 
plundered and murdered because of their political principles or 
whether the latter were a mere convenient accessory to their purely 
predatory instincts and operations, has been resolved by the statutes 
in force in the Philippine Islands and by the decisions of the Philip- 
pine Supreme Court in several cases. (TJ. S. v. de Leon, et al., S 
Phil. Rep. p. 6H-) The defendant in this ease and his associates 
were charged with highway robbery and brigandage, and their prin- 
cipal defense seems to have been. 

That the organization had for its object to attack and contend 
with the constabulary forces and municipal police of the tovms for the 
purpose of appropriating to themselves arms and ammunition and 
to supply themselves for the purpose of forming an army for a future 
insurrection ; in other words, that the band was of a political nature 
and that the appropriation of property by the band was for the pur- 
pose of supporting them in attaining political ends. 

We thus have here in one of our own courts a forceful and per- 
fectly clear plea of political crime. The court makes short work of 
the contention, for it holds as follows : 
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In several cases whicli have been decided by this court where it 
appeared that the organization of the party was of a political nature 
and that the members who formed such party or band committed acts 
coming within the definition of Act l!To. 518 against the highway 
robbery or brigandage, they may be properly convicted under this 
Act. (p. 646.) 

Is there any reason or logic in treating one of our citizens or sub- 
jects as a highway robber or brigand, while considering a foreigner 
guilty of the same acts as a merely political offender, innocent of 
ordinary crime and outside of the pim'iew of extradition treaties ? 

Should some of these ladrone gentlemen, feeling depressed by the 
insalubrious proximity of the Philippine constabulary seek refuge in 
Eussia, perhaps at the invitation of the " Brothers of the Woods," it 
is not improbable that the United States might seek their extradition. 
Should that country apply our own standards, might it not well say 
that as the acts in question were committed by members of a band in 
chronic hostility to, and in insurrection against, the government of 
the United States, the offenses were of a political character, and 
immunity, at least, if not fame, should await these malignly so- 
called robbers ? 

A rule suoh as that found in the Swiss law would aid in the 
solution of such cases. 

A case very recently decided by the State Department illustrates 
the necessity for some revision of the commonly accepted American 
view. In the case of Christian Rudovitz, a Eussian subject whose 
surrender was requested by Eussia in accordance with the extra- 
dition treaty, the facts as stated in the language of the Secretary of 
State refusing the surrender, were : 

That on the night of January 3rd, 1906, a party of some sixteen 
armed men, masked and disguised, came to the little village of 
Benen on the estate of Benen and, having gained entrance into 
certain houses of the village, killed a man (Kristian Leshmsky), his 
wife (Trina Leshinsky), and their married daughter (Wilhelrama 
Kinze); that they also robbed the Kinze woman and her husband 
(Theodore Kinze) before killing her; and that some time during 
the occurrence they set fire to the bouse in which they had found 
and killed the mother, Trina. It does not appear that the men 
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implicated in the affair gave at the time any reason for the killing 
of Christian and Trina Leshinsky, though they are said to have 
declared that they killed the Kinze woman because she was a " spy." 

The defense was that the acts were done under the orders of and 
by members of the Social Democratic Party. Consequently the 
State Department concluded : 

In view of these facts and cii'cumstances the Department after a 
mature and careful consideration of the evidence so adduced in this 
case, finds itself forced to the conclusion that the offenses of killing 
and burning with which the accused is charged are clearly political 
in their nature, and that the robbery committed on the same occasion 
was a natural incident to executing the resolutions of the revolu- 
tionary gi'oup and can not be treated as a separate offense, certainly 
not as a separate offense by this man without some" -specific identifica- 
tion of him with that particular act, and of this there is no evidence 
whatever. Therefore, none of these offenses is such as will afford a 
proper and sufficient ground for the extradition of the accused to 
Russia. Neither the treaty nor the law of the United States limits 
the protection of political characters to acts which are approved by 
the Government from which extradition is demanded. However 
much the 'Government of the TJnited States may deplore or condemn 
acts of violence done in the commission of acts for a political pur- 
pose, however unnecessary or unjustified they may be considered, if 
those acts were in fact done in the execution of such a purpose, there 
is no rifirht to issue a warrant of extradition therefor. 
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Without in any manner intending, other than by indirection, to 
criticise the decision of the Department it seems obvious that the 
reasoning here adopted would place the Philippine Ladronism propa- 
ganda in the domain of politics. If this be the law and the United 
States is forced to refuse extradition for acts which are abhorrent 
to rudimentary notions of morality, is it not time that some change be 
made in the law ? Are we to be slaves to mere legalism, or will we 
try to fulfill the real purpose of extradition, viz. : remove from this 
country those persons whose brutal and hideous conduct, whatever its 
ultimate causes may have been, make them dangerous and unfit mem- 
bers of our society ? 

But we will be told if you refuse an asylum to a Rudovitz, you 
may be forced to do likewise in the case of a Lafayette. Not at all. 
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Is legal language so feeble that we can find no rule to differentiate 
between acts which excite our severest condemnation and those which 
may well be admired ? 

The problem is not altogether new, and other solutions than that 
of the Swiss law have been proposed. 

The Institute of International Law in its session at Oxford (1880) 
adopted the following resolutions : 

In order to judge the acts committed during a political revolu- 
tion, or an insurrection, or a civil war, the State upon which the 
demand (of extradition) is made must decide whether it would be 
excusable by the law or war ; 

and at the same session passed another resolution which may, I 
think, be said to be declaratory of the present general practice : 

Acts which xmite all the characteristics of common law crime 
(murders, arsons, robberies) shonld not be excepted from extradition 
solely by reason of the political intention of the perpetrator. 

The system suggested in the first resolution is called that of war 
usage. 

This system has not as yet met with any general adoptioji. The 
Spanish law, however, defines and limits political crimes as follows : 

All attempts committed during a rebellion, against the public 
authorities, which would not be punished, under existing law, if 
they had been done by regular armies, or persons belonging to regular 
armies in time of war. 

This proposed system has been criticised on the ground that war 
usages themselves are somewhat undetermined and that in civil wars, 
especially in the beginning, it is impossible to observe these usages. 
It has, however, the great virtue of distinguishing between the means 
and methods by which a political result may be obtained, and in so 
doing is in accord with the growing sentiment of the age to which 
murder and robbery are ever growing more abhorrent. It is a dis- 
tinctive element of recent civilization that a coromon and interna- 
tional accord has been reached to mitigate the horrors and even the 
severity of war, and to condemn in its pursuit or under its com- 
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pulsion every avoidable cruelty and every wanton or needless destruc- 
tion. Is it too much to expect that at least the same measure or 
standard shall he applied to the acts of revolutionists or political 
malcontents, and that these shall not he permitted or encouraged 
to commit under the eupheuism of political offenses acts which the 
common accord of nations classes as crimes against life or property? 
A somewhat modified form of this doctrine was presented by 
M. Alberic Eolin at the Geneva (1892) Session of the Institute of 
International Law and adopted. Among other things, it provides 
that: 

As far as concerns acts committed in the course of an insurrection 
or of a civil war, by either the one or the other of the parties engaged 
in the strife, and committed in the interest of the cause extradition 
can only be granted for those which constitute acts of barbarism and 
of vandalism forbidden according to the laws of order and (extra- 
dition shall he granted) only when the civil strife has ended.^ 

Under such a system our State Department would no longer feel 
under the necessity of offering apologies for having refused extra- 
dition for acts which it " deplores " and " condemns." 

In conclusion, then, let me suggest that the time has arrived to 
modify our law and treaty clauses as to political crime. Social 
expediency, broadening sentiments of humanity, regard for the 
morals and weKare ^of our own citizens, together with an apprecia- 
tion of conditions which show social discontent as frequently result- 
ing in a form closely akin to anarchy would seem to demand that 
some limitations be placed upon the vague term " political offense." 

These limitations upon the usual treaty clause might be in sub- 
stance as follows : 

Political offense shall not be deemed to include either 

(1) individual acts of violence containing all the elements of 
common law crime, even though perpetrated from a political motive 
or with a political intent or design ; 

(2) such acts when committed from motives of or to promote 
anarchy or the dissolution of all political organization ; 

(3) or acts committed during an insurrection or civil war which 
constitute odious acts of barbarism forbidden according to the laws 
of war. 

1 See Pandectea Francais Art. Extradition, vol. 31, 430. 



144 

And further, I should suggest an amendment to our extradition 
act requiring that the fact of the existence of insurrection in a 
foreign country, when raised as a defense to a demand for extra- 
dition be determined in the first instance by the Department of 
State. 

Before closing, one word as to right of asylum. Much has been 
said in public meetings and in the public press about asylum. The 
fact that the doctrine is unknoAvn to international law and has never 
been recognized will not, in all probability, prevent our hearing much 
about this sacred right in future. It may be well to bear in mind, 
however, what our leading international lawyer and publicist, Pro- 
fessor Moore, has said on the subject: 

It has been the policy of the IFnited States to discourage the 
granting of asylum, not only because it has no foundation in inter- 
national law, but because it has often been found to involve an 
unwelcome interference in the affairs of other nations, and to be 
injurious both to national interests and to international relations. — 
John Bassett Moore, XXIV American Law Review, " The case of 
the Salvadorean Refugees." 

With this inadequate discussion, I leave this broad and difficult 
subject in the hands of the wise statesmen and skilled 'jurists who 
preside so ably over our foreign relations. 

The Chairman (Mr. Davis). The hour for the duly-appointed 
meeting of the Executive Coamcil having arrived, I am directed to 
anno\mce that the Council will meet, not in the Library, but in the 
Tellow Room, opposite the Eed Room. 

The discussion Avill be continued by the Honorable Julian W. 
Mack. 

ADDRESS OF MB. JtTLIAIT W. MACK, 
OF CHICAGO, ILL. 

Mr. Chairman, and Gentlemen of the Society: I regret extremely 
that Honorable William J. Calhoun, who, jointly with me, was to 
have presented some views on the subject of the nature and definition 
of political offense in international extradition, has been unable to 
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attend this session. His experience and knowledge, both practical 
and theoretical, in international affairs, as -well as his intense love of 
human liberty, would undoubtedly have caused him to present the 
liberal, or perhaps I may say, the radical view of the question, in 
a much more convincing manner than is possible to one who is 
utterly without practical experience in these matters, whose studies 
have been but slight in the field of international law, and whose 
interest has been awakened primarily because of recent events in 
this country bearing upon the problem at hand. 

I am indebted to Professor Eoscoe Pound of Northwestern Uni- 
versity for many suggestions as well as for references to the literature 
of the subject. 

I shall stru^le as earnestly, though I am incapable of struggling 
as vigorously as has the last speaker, toward judicial impartiality. 
I shall however not be hampered, as he frankly confessed that he 
was, either by retainers had or by retainers still to be received, from 
powerful and despotic governments. I shall be hampered, perhaps, 
by a devotion to the cause of human liberty, which has induced me 
to give considerable time in the Rudovitz case, and which I trust 
will induce me in any future similar cause to give of my time and 
my strength. 

As Rivier says (page 352) : " Few rules has occasioned more 
doubts, more discussions and more errors than that which excludes 
political offenders from extradition." 

Let us consider for a moment the history of extradition and of 
the exemption of political offenders. 

It is established by the authorities that from ancient times extra- 
dition was practiced, not as a matter of right, but as a matter of 
courtesy between states. Mutual jealousies limited the scope of its 
operation. No conception of an international duty to punish 
offenders prevailed, and no interest in the state of refuge to assist 
another state in punishing its criminals could be found. 

Gradually, however, states did recognize that they must at least 

to some extent help one another in maintaining political government; 

that if the life and safety of one was endangered, the threatening 

doctrines and acts might in their growth extend to neighboring 

10 
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territory and so imperil the safety of each. Thus it was, that, totally 
contrary to modem views, not the common criminal but the political 
offender was the person extradited ; international interest in punish- 
ing the common criminal had not yet developed. 

Hugo Grotius approved the rule of his era when he said (II, 21, 
5, § 5) : 

But this right which we have spoken of, of demanding for the 
purpose of punishment those who have fled from the territory, has 
been made use of in this and the ages next preceding, in most parts 
of Europe, only with respect to those crimes which concern the 
state, or have in them some unusual atrocity. 

Naturally, the Holy Alliance, with its doctrine of maintaining 
certain principles of government and of preventing revolutionary 
changes in any of the states, was favorable to the extradition of the 
political offender, and it was only in the nineteenth century when 
the people themselves rose up against despotic power that a complete 
change was effected. 

While the modem doctrine of non-extradition of the political 
offender is called by Pradier-Foder6 one of the conquests of contem- 
porary public law, nevertheless there are authorities of weight Avho 
do not assent thereto, and others, who, while assenting, insist \xpon 
the necessity of limiting its scope. 

Beginning with about 1831, the states which for some decades 
past had, under treaties, been extraditing common criminals, both as 
a matter of self-interest and in the general cause of humanity, 
recognized that neither the cause of humanity nor any self-interest, 
could possibly justify the extradition of those charged with a political 
offense. Long before this, however. President Jefferson, Napoleon, 
and English Parliamentary leaders had protested against the 
practice. 

Those peoples, who, by this time, bad struggled successfully to 
secure political liberty, could never consent to become a party to the 
infliction of punishment on others, who, in less favored territory, 
had unsuccessfully endeavored to gain for themselves and for their 
fellow citizens the same blessings. And so, until about 1885, some- 
times by express stipulation, although this was by no means neces- 
sary, no civilized country would deliver up a political offender. 
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Certain reactionary tendencies, however, showed themselves from 
time to time. In 1850, Belgium introduced the Belgian attentat 
clause, that an attempt upon the life of the sovereign of a foreign 
state or a member of his family should not be deemed a political 
crime when such attempt comprised the act of murder, assassination, 
or poisoning. In 1881 Russia endeavored to secure the universal 
adoption of this rule by an international conference, but England 
frustrated the attempt. 

In 1885, and later, however, Russia, whose demands for the 
extradition of fugitives that had taken part in the Polish revolution 
of 1830, had caused the more modern states to recognize the need 
of protecting the political refugee, did succeed in inducing some 
of the European states, not merely to adopt this clause, but, going 
far beyond it, to consent to the extradition of certain clearly 
political offenders. And by the treaty of 1887 between Russia and 
the United States, this country was led to do what England has ever 
refused, namely, to provide specifically without limitation and there- 
fore, perhaps, without exception, that the assassin of a foreign sover- 
eign, or member of his family, should not be deemed to be a political 
offender. 

To the rather tortuous history of the doctrine of the exemption 
of political refugees from extradition, and to the fact that it is still 
in. the process of development, may be attributed the conflicting views 
as to its limits and the inability to reach a clear and universally 
acceptable definition of a political crime. 

What then is the real nature of a political offense as the term is 
used in extradition treaties ? 

We must note, in the first place, the use of the expression " purely 
political offense " in some treaties. It has been urged that when 
this phrase is employed, only what Lammasch calls " the absolute " as 
distinguished from the " relative " political crime is exempted, and 
that therefore both the " complex " and the " connected " crimes are 
extraditable. 

But our government in the San Ignaoio case refused to accept this 
reasoning, because, as Secretary Sherman said: 

It is tacitly implied in all extradition treaties that when they 
exclude political offenses, connected or complex crimes are not in- 
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eluded, since crimes of an absolutely or purely political character 
are excluded by implication, and the use of the word "purely" 
therefore would seem not to give any extension to the right of extea- 
dition. If, however, it does not give any such extension, it must 
be by construction, since the meaning of the term is not defined by 
treaty ; but the right to personal liberty may not be taken away by 
mere judicial construction, especially where, in cases of doubt, the 
obligation of extradition is interpreted in a limitative manner, and 
in favor of the right of asylum. * * * Never was a political 
revolution without some of the elements of lawlessness attending it, 
even against the will of its leaders.^ 

In many treaties the expression used is not merely "political 
crimes," but also " offenses concnected therewith." It has been 
objected to this phrase that it is much too broad ; that is, that literally 
construed, every act committed during an insurrection would come 
within its terms. Such, however, has not been the interpreta- 
tion given to it. It may be doubted whether the clause has helped 
in any manner, inasmuch as it is clearly settled that the words 
" political offenses " are under no circumstances confined exclusively 
to the so-called purely or absolute political offenses, but include, at 
any rate some of the so-called complex, connected, or relative political 
crimes. 

The distinction between the absolute and the relative political 
offenses is that the former have a purely political character and do 
not at the same time contain in themselves the elements of a common 
law crime; as, for example, a conspiracy against the safety of the 
state, without any such overt act as, in itself, apart from this specific 
intent, would amount to a common crime. 

There is no difference of opinion as to these absolute political 
offenses; they never give rise to a right of extradition. The diffi- 
culties and the doubts arise in dealing with the other class, in con- 
sidering the effect of acts which standing alone would be crimes, 
but for which the privilege of political offenses is claimed because 
of either the motive that caused them to be committed or the end or 
purpose aimed at, or both, or because of the circumstances under 

I 4 Moore's Digest, p. 344. 
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which they were committed; as, for ecsample, that they were com- 
mitted during an insurrection, or as part of and in furtherance of 
an uprising. 

Each of these suggested tests has its adherents among the dis- 
tinguished writers on international law. ,, 

The Swiss government has attempted to solve the difSculty by 
referring the decision as to whether or not the defense of a political 
crime is valid, to its supreme court, which has to determine freely, 
unhampered by any legislative rules, and taking into consideration 
all of the facts and the circumstances of which, even if not fur- 
nished by the parties, it will endeavor by its own action to secure full 
evidence, whether the predominating influence was political or 
criminal. 

Some cases are perfectly clear, for example, a killing by the revo- 
lutionary troops in open battle. Here is found the combination of 
political motive, political purpose, or end, observance of the rules of 
law and the absence of anything odious to humanity. 

But let us take a somewhat more difficult case. The public 
treasury is robbed by an individual under orders of a revolutionary 
party, not for private gain, but to enrich the revolutionary treasury, 
in order that it may more successfully carry on an organized warfare. 

Here again, it would seem that both the purpose and the motive 
were political, although beyond question in some jurisdictions extra- 
tion would nevertheless be granted. 

In a Swiss decision preceding the one referred to by Mr. Coudert, 
the defendants, charged with having robbed the public treasury, 
were released, because the circumstances connected with the Georgian 
revolution were such that the court held this to be a political offense; 
and the basis of the decision in the ease that he referred to was that 
the defendant was not acting purely in the interest of the revolu- 
tionary party; that, considering all of the circumstances and the 
fact that he brought the money away with him in large amounts and 
gave but a very small part of it to the various revolutionary sections 
in Russia, he demonstrated clearly that he was nothing but a common 
thief. 

Suppose that after a theft committed solely to aid the revolution- 
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ary party, and before leaving the treasury, and therefore of course 
before any opportunity to band over the money to the revolutionary 
authorities, the defendant were caught and subsequently escaped to 
a foreign country. While in this case it might be difficult to estab- 
lish the motive and purpose, nevertheless it wonld seem clear that if 
they are proved, no extradition should take place. 

Suppose, however, instead of being the public treasury, it was a 
private bank; is it a sufficient defense that the revolutionary party 
needed money to purchase arms? The most conservative of the 
jurists admit that if arms had been taken, even from a private 
individual, to be used by the revolutionary party, the offense would 
be political. 

In the International American Conference in Washington, Mr. 
Silva, of Columbia, discriminating between an ofiense of a political 
character and a common crime, said : 

In the revohitions, as we conduct them in our country, the com- 
mon offenses are necessarily mixed up with the political in many 
eases. A revolutionist has no resources. My distinguished col- 
league. General Caamano (of Ecuador), knows how we carry on 
wars. A revolutionist needs horses for moving beef to feed his 
troops, etc.; and since he does not go into the public markets to 
pxirchase those horses and that beef, nor the arms and saddles to 
mount and equip his forces, he talces them from the first pasture or 
shop he finds at hand. This is called robbery everywhere, and is a 
common offense in time of peace, but in time of war it is a circum- 
stance closely allied to the manner of waging it. 

But many contend that the taking of money from private indi- 
viduals for the purpose of purchasing arms so to be used is too 
indirect a method of effectuating the ultimate purposes of the party. 
Yet, as I have just said, the difficulty would seem to be rather in 
the proof than in the principle. 

Suppose, however, no revolutionary party were in existence, that it 
was just forming, and that these acts were committed to aid in the 
very formation of it. Here too it would seem clear that both the 
motive and the aim were altruistic and political, and that extradition 
should therefore be denied. 
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The chief difficulty arises in eases of killing and other atrocious 
acts. 

The rules attempted to be laid down by the Institute of Interna- 
tional Law in 1880 have been largely disapproved of; the attempted 
limitation of exemption to those acts -which would be permissible 
under the rules of law is clearly unsoimd, for, as several distin- 
guished writers have pointed out, not only are the rules of law in 
themselves not so precise and well settled as to furnish a safe criterion, 
but as Westlake, a conservative on these matters, says (page 247) : 

It may be utterly impossible to start such a struggle otherwise 
than by acts such as an attack on a sentry, which, if viewed in rela- 
tion to the state of peace out of which they suddenly spring, would be 
indistinguishable from common crimes, except by the political 
motive. 

It is clear that motives must have much to do vnth the distinction, 
but not everything, as well because motives are often mixed as 
because an admissible motive may be pursued by an inadmissible 
means. 

Take, for example, the assassination of a ruler, the subject matter 
of a very able opinion by the Supreme Coui-t of Switzerland in the 
Jaffe case (Vol. 27, K. 0., page 52). 

The court pointed out very clearly that not every assassin could 
be treated as a political criminal and that not every one of them 
could justly be dealt with as a common criminal, but that the decision 
in each case would depend upon the surrounding circumstances. 
Indeed, they emphasized what they had affirmed in the Malatesia 
case (17 R. O., page 450), that the conspiracy to overthrow the 
government by violent means and to substitute, not another govern- 
ment, but anarchy, could, under some circumstances, as, e. g., if not 
followed by atrocious acts, be treated as a political crime, and extra- 
dition therefor be denied. 

As the court said : 

Every crime that can be connected with a political aim can be a 
political crime, even murder. The character of the crime is deter- 
mined by weighing the surrounding circumstances. The murder of 
a king is a typical case of a complex crime. We have often de- 
clared that we shall not deny extradition in every such case. But, 
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on the other hand, we reserve freedom of action and consideration 
of the circumstances and therefore we have always refused to accept 
the Belgian clause. Even an anarchist can commit a political 
crime. * * * An anarchistic crime, as distinguished from a 
political crime, is not merely an attack on a specific legal right, but 
it involves the spreading of fear and terror amongst the people, with 
the aim of destroying the whole human social order, though this be 
done by means of an attack on a specific legal right. Yet we must 
not fail to recognize that anarchistic teachings and propaganda can 
be carried on as purely political measures. 

There are individuals indeed for whom the social question is not 
a political problem, whose aim is to bring about through terrorism 
a social condition which they themselves can not define in any 
reasonable manner. These are criminals and have no right of 
asylum. 

Tt was in this class that they held the assassin of King Humbert 
to fall, and for this reason they very justly extradited his co- 
conspirator. 

Switzerland has had a number of cases thoroughly considered by 
its supreme court within the last few years, the last of them being 
the ease of ^Yassiliejf, decided in July, 1908, by a six to five dccision.- 
Ilis defense of political offense was overruled and he was extradited. 
I have been unable cither in Chicago or Washington to secure the 
German or French text of this decision and I am indebted to T)r. 
Samuel Harper, of the University of Chicago, for translating to nu> 
a Russian translation of the original opinion. 

Mr. CouDEET : I have the German of it and will send it to you. 

Mr. Mack: I shall be much obliged to you. I endeavored to 
show judicial impartiality by referring to this ease. 

The defendant belonged to the Russian revolutionary party and 
had killed a police official whom he had never before known and whom 
he shot down by orders of the party and because of the wrongs com- 
mitted by him. The revolution was in full blast. The victim was 
proved to have been a leader in the terrible pogi-oms. 

The court held that the federal government must determine from 

- Bulletin of Comparative Law Bui-eau of the American Bar Association, for 
1909, pp. 1C2-1C4. 
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the point of view of Swiss law whether the political or the criminal 
element predominated, and for this reason, among others, they dis- 
regarded the fact that the original indictment was, at least in part, 
for a political ofEense. The court said: 

Looked at from the Swiss point of view, the original indictment 
gives no help ; it merely shows the connection between the murderer 
and the political offense, but it does not show that the killing could 
have led to the realization of the aims of the party, or that the crime 
•was committed with the hope of accomplishing this. Relative 
political crimes exist only when directed against the political or 
social organization of the state. The aim here was to remedy. The 
connection between the act and the aim must be direct ;• it is not 
sufficient that it be more or less apparent; it must be quite clear. 
The obligation is on the accused to establish those facts from which 
the court can determine the direct connection and that the aim is 
purely political. If the political aim is so remote that he could not 
reasonably suppose that his act had or could have a direct political 
effect that would be evident also to third persons, then the reasons 
for granting the right of asylum fail. Even when the ultimate aim 
is political yet the cruelty of the means may destroy the privilege. 
Moreover, a political party can not pass sentence of death and the 
carrying out of it can not make it a political crime ; getting rid of 
this man would not guarantee the realization of the end. 

This case, and especially these last expressions, are not only con- 
trary to the decision of the United States government in the Eudo- 
vitz, Ezeta, and other cases, but an important principle therein ex- 
pressed, namely, that " the obligation is on the accused to establish 
tliose facts from which the court can determine the direct connection 
and that the aim is purely political," is contrary to the views of 
even the most conservative of all the writers on this subject, Renault. 
He says, in his famous article in Clunet's Journal, 1880, at page 85 : 
" I admit that in case of doubt extradition should be refused." 

Let me digress here, to express my very great admiration for 
Mr. Clark's study of this subject. I am in accordance with all that 
he has said, except only one part — the part that treated of the 
question of whether the plea went to the jurisdiction or the merits 
and the question of burden of proof. I should like to agree that the 
question is one of jurisdiction, and that in every case where it is 
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raised the court may examine into the whole matter. I cannot, how- 
ever, interpret the decision of the supreme court in that way. As I 
interpret tliat decision, the supreme court held that on habeas corpus, 
in this country — the English law is totally different by statute — 
the court determines only Avhether there is any evidence on which the 
commissioner would reasonably be entitled to render a decision that 
the party be extradited. If there be any reasonable evidence that 
it is not a political crime, it is for the commissioner to determine 
(he weight of that evidence, and only if the court can say that there 
is no evidence on which anj- reasonable man would be at all justified 
ill, granting extradition, can the court intervene and discharge the 
accused on the writ of habeas corpus. Of course, despite the decision 
of the supreme court of the United States that it will not discliarge 
because there was some evidence on which the commissioner could 
liave extradited, the State Department on appeal from the commis- 
sioner has a free hand, and therefore ultimately the question of 
whether the party is to be extradited is left to the Secretary of State. 
Now, if I may so phrase it, I believe that Mr. Clark has failed to 
discriminate between two things, a distinction in the law of evidence 
that is now generally recognized — the distinction between the ulti- 
mate burden of proof and the burden of going forward with evidence. 
I am frank to say that when the demanding government brings 
forward its case and proves that somebody has been killed by the 
defendant, it may rest, and if that is all that there is before the court, 
the defendant would have to be extradited. In other words, the 
burden of going forward to raise the question of whether there is a 
political crime or not is on the defendant, because the government 
satisfies its prima facie case by showing that a crime has been com- 
mitted. Just as in an ordinary criminal case, the government need 
no go forward with evidence tliat the defendant was sane. It may 
rest after proving that the defendant committed the act, and the 
defendant must then go forward with some evidence to raise the 
question of insanity. Now, I know that in some jurisdictions even 
insanity must be established by the defendant in a criminal case, not 
generally beyond a reasonable doubt but by the preponderance of the 
evidence. But surely that is not the sound rule; it is not the rule of 
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the better authorities. The final burden is on the state to prove beyond 
a reasonable doubt that the defendant as a sane man committed the 
act with which he is charged, and so too in an extradition case it 
devolves upon the government, ultimately, to satisfy the commis- 
sioner that the defendant has committed an act which is an extra- 
ditable crime. A political offender is not extraditable, even though 
he be a criminal in the country in which the act was committed. In 
other words, it devolves upon the government to prove, first, that 
the defendant has committed the act, secondly, if there be any evi- 
dence in the case tending to show a political offensie, then that that act 
is a common crime and not a political crime. This does not involve 
the proof of a negative, as Mr. Clark alleges, but of an aifirmative 
proposition, to wit, that he has committed a crime which is extra- 
ditable, namely, a common crime. Every proof of an affirmative 
involves to some extent a proof of a negative — that is inherent in 
the nature of things — but the government is not called upon to 
prove a distinct negative; it is called upon to sustain the case. It 
is called upon to bring the case within the terms of the treaty and 
the terms of the treaty are that the only crimes for which a man 
shall be extradited are nonpolitical ones, whether they be murder, 
robbery, or anything else. For that reason, I wish to differ in toio 
from the satement of Mr. Clark that the burden is on the defendant, 
if he means the burden to 'prove by a preponderance of the evidence 
that the offense is political. The burden is on him to go forward 
with some evidence so as to raise the question in the mind of the 
commissioner as to whether there is a political crime or not. That 
having been raised, it devolves upon the government to prove that 
it is a common crime, as it must prove all of the other facts in the 
case, and that I understand to be the decision of the State Depart- 
ment in the Rudovitz case, as well as the opinion of L. Renault above 
quoted. 

It must be conceded, in accordance with the Swiss authorities, that 
the mere fact that the demanding government has accused the de- 
fendant of political crimes is not in itself conclusive of the character 
of his offense. The assassination of a sovereign, for example, may 
be, according to circumstances, either a common or both a political 
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and common crime — a complex offense. If, for instance, the kill- 
ing is done either as a matter of private vengeance, or, by the better 
and generally accepted doctrine, as part of an anarchistic plot not 
directed against one country alone and its political conditions, but 
directed against human society in general, the crime is from the 
point of view of international law a coromon one. But from the 
point of view of the demanding state, it may be both a common and 
a political offense, inasmuch as the effect of the act is not only an 
attack on the private right of life, but on the public right to the 
safety of the sovereign. While, of course, after extradition, the 
prosecution would have to be confined to a conviction and punish- 
ment for the common crime, the mere fact that an indictment has 
been found for the political crime would not of itself always justify 
the state of refuge in refusing the extradition. 

Nevertheless, in looking at all the surrounding circumstances, in 
determining whether a complex act is predominantly political or not, 
the fact that the demanding government regarded it as exclusively or 
at any rate, jointly political, is an element worthy of the most serious 
consideration. 

Moreover, in weighing all the facts, the measures taken by the 
demanding government against its arrested subjects who were engaged 
in the same or similar acts are of the utmost importance. Indeed, 
the fact that the government in its internal relations treats the offense 
as primarily political may well be deemed decisive, when extradition 
is claimed under a treaty which contains, not the usual exemption of 
political offense, but the clause " if it be made to appear that extradi- 
tion is sought tvith a view to try or punish the person demanded for 
a political offense." This is the language used in our treaties with 
Japan (1886), Russia (1887), and Colombia (1888). 

Still more convincing is the provision " a fugitive criminal shall 
not be surrendered if the offense in respect to which his surrender is 
demanded be of a political character or if he proves that the requisi- 
tion for his surrender has, in fact, been made with a view to try or 
punish him for an offense of a political character." Treaties with 
Norway (1893), Denmark (1902), Peru (1899), Servia (1901), 
Great Britain (1889), Sweden (1893), Panama (1904), Bolivia 
(1900), and Chili (1900). 
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The thought is best expressed in the Brazil treaty of 1897 and 
1898 in these words: " Extradition shall not be granted if the offense 
for which the surrender is demanded be of a political character or if 
the fugitive prove that there is an intention to try or punish him for 
a political crime." 

The latter clause would be totally unnecessary and superfluous if 
it did not have this meaning, viz; that irrespective of whether the 
offense is clearly political or not, if it be shown that the demanding 
government intended to try the accused as a political offender he is 
not to be extradited. 

Especial attention is to be given such a provision in the treaty 
when, as in the Rudovitz case, the demanding government is ready, 
if necessary, to abandon its main charges of murder and arson, but 
nevertheless, strenuously insists on extradition for the purely inci- 
dental offense of larceny or robbery of an insignificant amount at the 
time and in direct connection with the killing. 

Some maintain that assassination, as distinguished from killing 
in open warfare, is necessarily a nonpolitical crime. Much as one 
may deplore such methods of securing the highest fruits of civiliza- 
tion — political and religious liberty — nevertheless, as Pradier- 
FodSre points out in most eloquent language, what right has one 
people to judge of the means that another people must use in their 
struggle for constitutional government and human rights? As- 
suredly, it is but fair and just in weighing, both morally and legally, 
the rights of revolutionists, to consider the measures taken by the 
government itself in its dealings with them. If a government regard 
it as within its province to suppress every attempt at insurrection by 
measures, the inhumanity of which is almost beyond conception, who 
shall say that the opposing party has gone beyond its rights in adopt- 
ing similar measures? 

And let me add, as Mr. Coudert has discussed the facts in the 
Rudovitz case, that the commissioner and the State Department had 
oiBcial documents, admissions in the reports of the Duma itself, of the 
commission by the officials representing the government, of the most 
outrageous, the most terrible crimes — assaults against manhood, 
against womanhood, against the virtue of women and children ; even 
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the little seven oi* nine-year-old daughter of Jan Pourren, according 
to official documents, was tortured to give incriminating testimony 
against her father. 

Oppenheim says, pages 397, 398, and 399: 

jSTo revolt hajipens without complex crimes taking place, and the 
individuals who commit them may indeed deserve the same protec- 
tion as other political criminals. And, further, although I can 
■under no circumstances approve of murder, can never sympathize 
with a murderer, and can never pardon his crime, it may well be the 
case that the murdered official or head of a state has by inhuman 
cruelty and oppression himself whetted the knife which cut short his 
span of life. * * * The Belgian clause goes too far, since excep- 
tional cases of murder of heads of states from political motives or 
for political purposes might occur which do not deserve extradition. 

The Swiss court, in the Was'silieff case, while holding that the 
assassination of an individual not of the highest rank is too distant 
and indirect a step in the pursuit of the political aim of overthrow- 
ing the country, admitted that an assassination might be a political 
offense, when it said: 

Only when the official person personifies the whole political system 
so that, in public opinion, his overthrow would lead to the changing 
of the system, could his murder be regarded as political, if any 
murder of an official could be so regarded. 

And despite the apparent adoption of the opposite view by the 
United States in inserting the Belgian attentat clause in the Russian 
and other treaties noted above, and the, in some particulars, even 
more drastic provisions of the Mexican, Haitian, Spanish, and Portu- 
guese treaties, the Swiss view, which has caused her consistently to 
refuse to insert such a paragraph in her treaties and which is advo- 
cated by Oppenheim and other leading jurists, finds expression in 
our treaty with Brazil of May 14, 189V ; May 28, 1898. 

The possibility that even an assassination of a ruler may be a 
political offense is recognized in the clause that such acts shall not 
be considered political crimes " when they are unconnected with 
political movements." 

The language of the Spanish and Portuguese treaties that such 
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acts " shall not be deemed sufficient to sustain that tihe offense was of 
a political character " would seem to permit of proof of surrounding 
circumstances making them sufficient. 

"No general principle is laid down in the Swiss decision, the court 
reserving to itself the right to consider every case in the light of all 
the surrounding circumstances. Conceding, however, that there may 
be cases in which an assassination, even at the command of the revo- 
lutionary party, could not be claimed to be a political offense, as, 
e. g., if committed solely for private vengeance because of private 
wrongs, can it be doubted that there are many other cases in which 
the contrary is clearly apparent ? 

Should there be any doubt but that the execution of one charged 
with being a spy on the revolutionary party, condemned in solemn 
session, is a political act, a part of the revolutionary warfare, even 
though the rules of war be disregarded in the manner of carrying out 
the orders, even though the revolution itself be almost on its last 
legs? Can such an act be deprived of the exemption because the 
element of vengeance, vengeance not for purely private but for public 
wrongs, had entered into it? Aye, more, suppose Marie Spirido- 
nova, a member of, but without orders from, any revolutionary party, 
after assassinating the inhuman general and governor, whose hands 
were stained with the blood of hundreds of victims of the pogroms, 
and whose fiendish atrocities regarded neither the lives nor the virtue 
of women or children, had, instead of being captured, maltreated, and 
ravished by those who represented the authority of the state, escaped 
to foreign lands — a young girl filled with the love of humanity and 
her fellow citizens, led on to her act by the sorrows and sufferings 
and tortures that she had seen, aiming to free her beloved country of 
one of its vilest criminals — would her extradition have been justi- 
fiable either legally or morally? The whole people of Russia 
applauded her act ; a despotic government did not even dare to put 
her to death for it. And yet, if every assassin is beyond the exemp- 
tion granted to political offenders, Maria Spiridonova to-day, and, as 
Pradier-Fod6re observes, William Tell centuries ago, heroes diough 
they are among their own people, would have been subjected to 
extradition. 
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The justification for extradition lies in the interest of each state 
in punishing criminals. The justification for the exemption of 
political offenders lies in the lack of interest of any state in preserv- 
ing the existence or authority of the specific present form of govern- 
ment in any other state, but more particularly the lack of interest of 
a state, the people of which have attained to the fullest measure of 
civil and religious liberty, in protecting a foreign government against 
the advances of its own people, a government, it may be, that meets 
every attempt on the part of its people to obtain the barest of human 
rights with the most cruel and crushing exercise of despotic power. 

Oppenheim says, pages 396-7 : 

I readily admit that every political crime is by no means an honor- 
able deed, which as such deserves protection. Still, political crimes 
are committed by the best of patriots, and, what is of more weight, 
they are in many cases a consequence of oppression on the part of the 
respective governments. They are comparatively infrequent in free 
countries, where there is individual liberty, where the nation governs 
itself, and where, therefore, there are plenty of legal ways to bring 
grievances before the authorities. A free country can never agree to 
surrender foreigners to their prosecuting home state for deeds done 
in the interest of the same freedom and liberty which the subjects of 
such free country enjoy. For individual liberty and self-government 
of nations are demanded by modem civilization, and their gradual 
realization over the whole globe is conducive to the welfare of the 
human race. 

While, therefore, it is important that common criminals be extra- 
dited freely, and to secure this, that treaties of extradition be entered 
into between all civilized nations, it is of even greater importance 
that political offenders be granted, if not the right, at least the privi- 
lege and the courtesy of asylum, and that every doubt, if there be 
doubt, be resolved in favor of human liberty and not against it. 

Even the French communists, despite the atrocious character of 
some of their acts, were not extradited, and as Pradier-Fod6re says 
(§ 1872) : 

The correctness of this action is demonstrated, not only by the 
fact that France herself has pardoned them, biit that she has elevated 
them to some of the highest functions of the state. 
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It is impossible to say that the civilized countries of the "world 
have reached a common definition of political offense and it is per- 
haps well that they have not done so. 

As Judge Morrow says : 

What constitutes an offense of a political character has not yet 
been determined by judicial authority. In re Ezeia, 62 Fed. Bep. 
997. 

In the Oastioni case (1891), 1 Q. B. 149, Justice Denman said: 

I do not think it is necessary or desirable that we should attempt to 
put into language in the shape of an exhaustive definition exactly the 
whole state of things, or every state of things, which might bring a 
particular case within the description of an offense of a political 
character. * * « The question really is whether, upon the 
facts, it is clear that the man was acting as one of a number of persons 
engaged in acts of violence of a political character, with a political 
object and as part of the political movement and rising in which he 
was taking part. 

Justice Hawkins said: 

I can not help thinking that everybody knows that there are many 
acts of a political character done without reason, done against all 
reason, but at the same time one can not look too hardly and weigh in 
golden scales the acts of men hot in their political excitement. We 
know that in heat, and in heated blood, men often do things which 
are against and contrary to reason ; but none the less an act of this 
description may be done for the purpose of furthering and in further- 
ance of a political rising, even though it is an act which may be 
deplored and lamented, as even cruel and against all reason, by those 
who calmly reflect upon it after the battle is over. 

To quote again from the illustrious author, Pradier-FodSre 
(§ 1872) : 

In my judgment, we must still adhere to the practice of the states 
according to which it is sufficient that a crime, even a common crime, 
shall have been inspired by an exclusively political interest, in order 
that its character shall be modified at least from the point of view of 
international law. The intention to attack the public and social 
order being the essential element, an examination of each affair is 
permissible solely for the purpose of deciding whether one is dealing 
11 
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with a political crime, * * * and therefore the following sim- 
ple clause is the most satisfactory in treaties, to wit: " Extradition 
shall not be demanded or accorded when the crimes or offenses have 
a political character." 

This short formula gives to the state on which the demand is made 
complete freedom of action, and if that state believes that it ought to 
refuse extradition, it will need give no other reason than that it, in" its 
sovereign capacity, has determined that the acts are of a political 
character. 

Page 393, Oppenheim says : 

To the present day all attempts have failed to formulate a satis- 
factory conception of the term, and the reason of the thing will, I 
believe, forever exclude the possibility of finding a satisfactory con- 
ception and definition. 

To sum up: It is at present impossible to define accurately a 
political offense for purposes of extradition. 

In case of doubt, the decision should be in favor of the defendant, 
both as a matter of international practice and as the result of the 
American doctrine of burden of proof. However the treaty may be 
worded, the demanding government must establish, prima facie, 
both that the accused is guilty and that the act involves an extra- 
ditable offense and must therefore prove that the offense is non- 
political. 

There is no conflict as to absolute political offenses. Doubt arises 
only when the act would be a common extraditable crime but for the 
political element — the cases of complex or connected acts. 

If the predominating element in the light of all the circumstances 
is political, then there is a political offense — motive, end, aim, pur- 
pose, and all surrounding circumstances being taken into consid- 
eration. 

That the demanding government regards the offense as a political 
one or treats like offenders at home as political criminals is of the 
greatest importance, though not absolutely decisive under most of the 
treaty provisions. 

The atrocity of an act or a departure from the rules of civilized 
warfare, particularly when the demanding government in its effort to 
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suppress an insurrection employs the same means, does not deprive 
the act of its political character. Assassination of a ruler or any 
member or official of a government, as a matter of purely private 
vengeance, or as part of a purely anarchistic plot is a common crime. 
If, however, either such an official or even a private individual be 
killed as a part of the revolutionary warfare, the act does not thereby 
lose its predominating political character. 

The orders of a revolutionary party are not under all circumstances 
a defense, but, prima facie,, they will clothe the act with the pro- 
tection of a political offense unless it be demonstrated that the act 
was done for purely private purposes and not as part and parcel of 
the revolution. 

Even though the offense charged may be but a step in achieving, 
though far distant from and but indirectly connected with the ulti- 
mate aim, nevertheless the benefit of the doubt to be given to one 
claiming protection as a political refugee ought ordinarily to forbid 
extradition in such cases. 

If I may be pardoned for digressing from the exact title of my 
subject, I should add that the methods of determining whether an 
offense is political or not are even more important than an exact 
definition of the phrase. 

Switzerland has wisely decreed that this question must be adjudi- 
cated by its highest court, under a consideration of all obtainable 
evidence, and that only after its decision can extradition be granted. 

Moreover, the accused is granted the aid of counsel learned in the 
law. Compare that with our present procedure — no aid to the 
accused unless it be that of private individuals interested in human 
liberty and in the struggles of revolutionary parties in despotic lands, 
and instead of the supreme court of the country, a local commis- 
sioner who need not be and who, in fact, in at least one famous case, 
was not learned in the law. 

Surely in this country, whose liberties are the result of a revolu- 
tion, the utmost sympathy must ever be extended to political offend- 
ers ; not so much for their sakes as for our own and for those of our 
children must we preserve inviolate the fundamental principles of 
human freedom and the right of asylum for real political or religious 
refugees. 
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Can. we be said to be doing our duty if we stand by, and if, far 
from helping even for the purpose of eliciting all of the facts, we 
cause the accused to be brought before a man not learned in the law 
and whose judgment will, but for the intervention and assistance of 
lovers of liberty, be decisive ? 

I do not urge that the decision of a court shall be, as it is in 
Switzerland, final. I believe that we wisely reserve to the executive 
branch of the government the final right to refuse extradition ; but I 
do urge that the laws of this country be so changed that none but a 
judge of a court of record shall be competent to sit as an examining 
magistrate in such cases and that the government of the United 
States furnish to the accused, counsel learned in the law, to assist in 
presenting to the court all possible evidence. I urge, too, that statu- 
tory and treaty provisions be made, to secure to the refugee the 
fundamental right accorded in this country to nearly every accused 
man — release pending the hearing, on furnishing adequate bail. 

. I hesitated somewhat to dwell at this time and in this place on 
one other subject. Mr. Coudert's paper and its extremely frank 
criticisms of our Department of Stat^ lead me however, here and 
now, to add my last suggestion, involving as it does a criticism of 
the demanding government in the Rudovitz case. 

Valuable as our extradition treaties are, there are times when it 
were better not to have them at all. The reciprocal right of securing 
the extradition of common criminals is, of course, of ever increasing 
value as the means of communication between the different countries 
grow. But any country engaged in a long period of civil warfare can 
not, in the nature of things, be on a par with other nations. Let me 
digress. In the Baltic provinces alone, by the testimony, by the 
official records of the Russian government, one hundred and fifty 
thousand people were in arms; over one hundred and fifty towns 
were, for a longer or shorter time, in the possession of the revolution- 
ary party; the revolution reigned supreme throiighout the country, 
even in the city of Riga ; and not until the Russian government, suc- 
cessful in other provinces, was able to throw vast numbers of troops 
into the Baltic provinces, did they recapture these towns and finally 
defeat the revolutionary party. Since that time the Russian govern- 



165 

ment "bas ieen engaged in the process of liquidating that revolution 
and executing as political criminals, after condemnation by military 
and other extraordinary tribunals, all of those engaged in it on whom 
it can lay its hands. 

It can not be expected that that exact measure of justice, the grant- 
ing of which by each of the parties in the ordinary courts, is the 
basis of all extradition treaties, can be given in such a state in such 
times and under such conditions. When it becomes plain that 
the ordinary courts of the land are superseded in their function by 
military and other special courts and that a reign of martial law 
exists in many sections, has not the time come for carefully con- 
sidering the advisability of denouncing the extradition treaty in 
accordance with the terms therein contained? And if, in addition 
to all this, a country in such a condition demonstrates its inability, 
in view of the excited state of affairs, to discriminate between politi- 
cal and common crimes, and wrongly continues to accuse political 
refugees in this and other coimtries of being common criminals, then 
surely the time has come to end extradition relations, valuable though 
they may otherwise be, rather than to subject our courts, our people, 
and the refugees themselves to the expense, troubles, and dangers 
involved in such actions. 

The Ohaibman (Mr. Davis). There being no other business, or 
desire to discuss this topic further, the Chair will declare the meeting 
adjourned until this evening at 8 o'clock. 

Thereupon, at 5.20 p. m., the Society adjourned. 



